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SYDNEY HERALD, 08/02/1836

Supreme Court of New South Wales

Forbes C.J., 5 February 1836

On Friday last, an Aboriginal Black named Jack GoMuyrrell, was indicted in the
Supreme Court for the wilful murder of another Algoral Black named Jabbingee, at
Windsor, when his Counsel put in the following ingrus and puzzling plea.

In the Supreme Court,

The King v. Jack Congo Murrell.

“"And now the said Jack Congo Murrell in his owoper person comes, and having
heard the Information aforesaid read, and protgstitat he is not guilty of the
premises charged in the said Information or any geareof, for plea, nevertheless
saith that he ought not to be compelled to answéhée said Information; because, he
saith that the said Territory of New South Wale$ole and until the occupation
thereof by his late Majesty King George the thirds inhabited by tribes of native
blacks, who were regulated and governed by usaggsastoms of their own from
time immemorial, practised and recognised amonrgsinf and not by the laws of
statutes of Great Britain, and that ever sincedteupation of the said Territory as
aforesaid, the said tribes have continued to besth are regulated and governed by
such usages and customs as aforesaid, - and ribiebgws and statutes of Great
Britain. And the said Jack Congo Murrell furthezite that he is a native Black
belonging to one of such tribes aforesaid, and kigais not now, nor at any time
heretofore was a subject of the King of Great Britand Ireland, nor was nor is
subject to any of the laws or statutes of the Korgdof Great Britain and Ireland.
And the said Jack Congo Murrell further saith thia said Jabbingee in the said
information named, and with the wilful murder ofevh the said Jack Congo Murrell
is and by the said information charged, was attithe of such supposed murder a
native Black belonging to one of such Tribes asedaid, and was not then nor at any
time theretofore a subject of the King of Greatt&dn and Ireland; nor at any time
was subject to any of the laws or statutes of tig#fom of Great and Ireland, or
under the protection of the same.

And the said Jack Congo Murrell avers that agrge&dland under and by such
usages and customs, he the said Jack Congo Mifiselpected of the murder of the
said Jabbingee can and may be made to stand pwmnslior the same, and can and
may be exposed to such and so many spears asehdsfrand relatives of the said
Jabbingee, with the supposed murder of whom thé &tk Congo Murrell is and
stands charged in and by the said Information rhayktproper to hurl and throw
against the body of him the said Jack Congo Mymedly be endangered and brought
into jeopardy for the said supposed murder of #id 3abbingee. And the said Jack
Congo Murrell also avers that no proceedings maydxk or taken against him the
said jack Congo Murrell, in the said Supreme Cofiflew South Wales for the said
supposed murder, nor any verdict or acquittal winngty be had or follow thereupon
will or can operate as a bar, or be pleaded astsuitie proceedings which will or can
be had against him the said Jack Congo Murreltheysaid relatives and friends of
the said Jabbingee, with the supposed murder ommie said Jack Congo Murrell
stands charged in the said Information, agreeabthe¢ before mentioned usages and
customs, and this he is ready to verify. Wherefagrays judgment, and that by the
Court here he may be dismissed and discharged fhensaid premises in the said
information specified!
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His Honor the Chief Justice said the Plea was & ireggenious one, and asked the
Attorney General how he should proceed, when tl&itl&man replied that he must
take time to consider the Plea.

[*] See also Sydney Gazette, 6 February 1836; Australian, 9 February 1836. Background
documents for this case are online among the papers collected by Burton J.: see documents
41, 42, 43, 44, 45, 45a, 46, 47, 48.

See also R. v. Ballard, 1829; R. v. Long Jack, 1838.

This case began when Bowen Bungaree, an Aborigine, requested Rev. Threlkeld to ask the
Attorney General to prosecute Murrell and Bummaree: Threlkeld to Attorney General,
February 1836, Miscellaneous Correspondence relating to Aborigines, State Records of New
South Wales, 5/1161, pp 182-184. This Miscellaneous Correspondence file has most of the
important documents in the case, including the notes of the initial inquests on the deaths of
the two men, the charges brought against the prisoners, Threlkeld's statement on Aboriginal
customs including payback, the arguments of counsel, the judgment of Burton J. and his
much more extensive notes for judgment. At pp 272-273, there is a list of all Aborigines tried
before the Supreme Court since 1827, and at p. 274 a letter about the killing of another
Aborigine by a European. On the assignment of counsel to these prisoners, see the law
reports of the Sydney Herald, 4 February 1836.There was a similar case in 1834 which did
not go to trial. The Australian, 3 February 1834 reported that two Aborigines, Quart Pot and
Numbo, were in gaol for murder and had not been brought to trial quickly. The newspaper
thought it “unreasonable, oppressive and impolitic" to impose our law on matters among
themselves. It argued that we should let Aborigines use their own punishments whether for
murder or anything else, as they were not protected by our laws. See also Australian, 17
February 1834 on other Aborigines surrounding the gaol while they were there. The
Australian, 28 February 1834 said that they were to be discharged by the Attorney General
and returned to their own district. A month earlier than the commencement of the prosecution
of Murrell and Bummaree, a free white man, Stephen Brennan, had been arrested on a
charge of murder of an Aborigine at the McLeay River, but nothing seems to have come of
the charge: Sydney Gazette, 5 January 1836. For a description of the capture and
imprisonment, without charge, of another Aborigine, see Australian, 6 May 1836.
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AUSTRALIAN, 09/02/1836

Forbes C.J., 6 February 1836

Saturday. - At the opening of the Court this mognithe Chief Justice gave it as his
opinion that the plea put in by Mr. Sydney Steploenthe part of the Aborigine
accused of the murder of one of their tribe wadeodly just; as for any acts of
violence committed by the natives against eachrptineen if it amounted to death,
they were subject to the custom of their own lathis; plea put in was not what is
commonly called a plea in abatement, he was awlame msufficiency therein, and it
must have been got up at great trouble by the éeboounsel. The subject was one
which called for the earnest attention of the liedise, yet he thought that in the
present case the better way would be to try thergémssue, and he pledged himself
on the part of the court that the accused shouw kize advantage of any objection
that might arise.

Mr. Stephen declined acceding to this propositisnttee subject was one of great
importance, and in which he wished to have the iopiof the whole court. It was

postponed accordingly.

[*] This important, but generally overlooked, passage shows that the initial view of Forbes C.J.
was the same as he had expressed in R v. Ballard, 1829. As is evident below, two months
later he completely reversed his opinion when the matter was decided by all three judges.

SYDNEY HERALD, 11/02/1836
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Supreme Court of New South Wales

Burton J., 8 February 1836

Monday. - Before Mr. Justice Burton and a Jury sfilians.

JEREMIAH McCARTHY was capitally indicted under Lord Lansdowne's Aat,
attempting to discharge a loaded gud@HN COLEMAN , with intent to kill or do
some grievous bodily harm, at Lane Cove, near Sydne

The Solicitor-General conducted the prosecutidr, Stephen defended the
prisoner.

From the evidence of the witnesses for the Craiappeared that the prisoner had
lately been in the employment of MFHOMAS HYNDES of Sydney, as a sawyer,
and resided with a person namE®@STER, near Kelsey's public-house, at Lane
Cove. On the evening of the Sunday before lasis@has day, he formed one of a
party of seven persons who were drinking at Ketsespme of whom picked a quarrel
with him on the ground of his having shortly befst®t a bushranger, in an attempt
to apprehend him. The prisoner, it seems was hedaand severely beaten on this
occasion; upon which he left the house and wefbier's, where he procured a gun,
with which he walked about the neighbourhood, agithidpseen by Mrs. Kelsey, who
- apprehending that in his excited state he mightsdme mischief - requested
Coleman and a man nam@&dKINS to go and take the gun from him. When they
came up with the prisoner he was standing inside fémce which enclosed the
premises where he resided; and immediately upan éttempting to seize him, he,
according to the positive testimony of Colemannped the gun at the latter, drew the
trigger, and the gun burnt priming. The witnes&iAg, however, who was equally
close to the prisoner, but at the other side of, l@mdistinctly swore that no flash in
the pan took place - that the only fire produced we sparks emitted by the flint -
and that it was highly probable the lock snappethenstruggle which took place in
attempting to disarm the prisoner. Previous ts, FIMBLE , the district constable,
had been sent for from Kelsey's and on his artiva&lprisoner and the gun were given
into his custody. Upon examining the gun it wasnid to be loaded with powder and
shot, but none of the witnesses would undertakeato from the appearance of the
pan, that it had recently burnt priming; and seletitnesses who, though not so near
the prisoner as Coleman and Atkins, were near éntudistinguish what took place,
also swore that they saw no flash nor no smokee Witness Coleman also stated,
that after the prisoner snapped the gun at hinphedner) said that he had mistaken
him for a man named Browne, who was one of theymtriKelsey'; and it appeared,
besides, that Coleman was not one of those by wthemrisoner had been previously
assaulted.

For the defence it was attempted to be shewrthieacharge originated against the
prisoner out of malice, on account of his havingliamade himself active in the
pursuit of bushrangers, and having not long besbg one of those marauders.

The witnesses for the prosecution were broughwdrd to prove, in addition to the
evidence to the same effect which had already ké&eited from those on the part of
the Crown, that the gun was not primed at the tiamel, therefore not in a condition to
do the injury which the prisoner was charged wittvihg intended. One of these
parties (Foster, from whose house the prisonermdatehe gun) swore positively that
it was not primed. He stated that, shortly befbleehad himself loaded the gun with
powder and shot, for the purpose of shooting soomdsfwhich injured a growing
crop of young peas in his garden - that in attengpto discharge it, it would not go
off, owing to the bad quality or damp state of plesvder; that he put it by without any
priming in the pan; that he had no powder in thadeoat the time the prisoner took
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the gun with which he might have primed it; andttha had no opportunity of
procuring any in the neighbourhood during the timeéwveen the commencement and
the termination of the series of trnnsactions d¢eaiagainst the prisoner. Mrs.
Kelsey, the wife of the publican, also stated, timat husband had no powder in his
house, and therefore the prisoner could not haveirea any there. Mr. Thomas
Hyndes gave the prisoner an excellent charactesdber, industrious, and peaceable
conduct, during eighteen months in his servicet hligawas zealous in the protection
of his master's property; and the witness was gomtp describe the general lawless
state of the neighbourhood., when he was stoppefidtigitor-General objecting to
such evidence, which could only be received undeirisurrection Act in Ireland.

The learned Judge summed up the evidence witisid®rable minuteness and
particularity. His Honor observed, that the cases wne of considerable importance
to the Public, in consequence of the line of dedewbich had been adopted, namely,
that the charge against the prisoner was the resaltconspiracy formed in revenge,
for having made himself active in the apprehensiba bushranger. It would be the
duty, therefore, of the Jury, to weigh well the Wehof the testimony in the case,
which he would lay before them with such observatias might occur to him to be
proper for their consideration, in making up thinds as to the guilt or innocence of
the prisoner at the bar. With respect to the léwhe case, the Jury would have to
determine two questions, namely, first, was the gumed at the time when the
prisoner was said to have snapped it at the wit@eésman? and, secondly, if it was
primed and had gone off, and death had ensued,dwin@ offence have been
committed under such circumstances as would haweiarad to murder? because, if
it would not, then the prisoner could not be cotadcupon the present indictment.
Upon the first point, also, they must be satisfiedt the gun was primed, or they
could not convict the prisoner; for, otherwise, ¢um could not be considered, in law,
as in a condition to inflict the injury which he svaharged with meditating. This was
entirely a question of evidence and belief for doney. With respect to the question,
whether the offence, if completed, would have antedito murder, he was bound to
tell them that it would. Whenever an act of vi@emmight be committed against a
person of an individual, and death ensued from anddnflicted in self-defence, the
law, in tenderness to the passions and infirmigésuman nature, mitigated the
offence to that of manslaughter; but not so wheretfor deliberation had elapsed -
when reason might be presumed to have resumedidogret Now, in this case, what
were the facts proved from the testimony of all Withesses? There was no doubt
that the prisoner had been assaulted at Kelseyts;then, he left the house, armed
himself with a gun, walked about the neighbourheeth it, and was subsequently
found, after no very little time had elapsed, isitaation which looked very like lying
in wait for some one; for, after he snapped the gu@oleman, it was in evidence,
that he said - *'I did not intend it for you, bur Brown." But, if an individual, in
lawfully intending to kill one person, should happ® kill another, he was equally
guilty of murder as if he had completed his origid@sign. His Honor was therefore
bound to tell the Jury, that if death had ensuethéncase, it would have amounted to
one of murder; and the only point that remained tfwgir consideration (if they
believed the witnesses on the other facts) wasre Weey satisfied that the gun was
primed, and in a condition to inflict the injury wh the prisoner was charged with
meditating? Upon this part of the case, they hadsble uncorroberated testimony of
Coleman, who swore positively that the gun burimprg - that he saw the flash and
smoke. On the other hand, they had the evidendgkiis, who was as near to the
prisoner as Coleman, and who swore that there wdkash; Atkins's testimony was
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supported by that of other witnesses, who statetdtbiey were in a situation to see if
there had been a flash, and that there was none.cdnstable and the other witnesses
who examined the pan, could not undertake to say gbwder had been recently
burnt in it; and there was the testimony of thenegises for the prisoner, who
undertook to swear, from circumstances which thetaited, that the gun was not
primed. The case, therefore, was one which theldang to determine solely upon the
weight which they might attach to evidence, whientainly did present strong points
of discrepancy.

The Jury retired for about ten minutes, andrretdi into Court with a verdict of Not
Guilty, of which, the auditory seemed inclined taamiest their approbation by
applause, but the attempts was very properly repdedy the Sheriff's Officer in
attendance.

The Judge, in ordering the discharge of theopes, warned him against the use of
such weapons as that which had, within a very tspefce of time, twice placed his
life in jeopardy. His Honor said, it was not hi®ypince to enquire the grounds upon
which the Jury had formed their opinion, or to digpthe propriety of their verdict;
he supposed that they did not credit the evidericEateman, respecting the gun
having burnt priming, in opposition to the testipoof the other witnesses [the
Foreman of the Jury bowed assent]; but it was ttdymed that the prisoner would
take warning, and be careful not again to bringdeitininto such peril.

The prisoner was then allowed to depart the Court.

See also Australian, 12 February 1836. For thgglsdnotebook account of the trial,
see Burton, Notes of Criminal Cases, vol. 23, SReeords of New South Wales,
212424, p. 123, noting the prisoner's status atithe of trial as "free by servitude".
On 9 February 1836, McCarthy was found guilty ag&ry: Australian, 12 February
1836.
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SYDNEY HERALD, 15/02/1836

Supreme Court of New South Wales

Burton J., 11 February 1836

Mr. GEORGE LOUIS POIGNAND was indicted for assaultinfPHN TAYLOR r,
with intent to kill, to maim, or to do some griewwbodily harm, at Sydney, on the
10th of January last.

The particulars of this case have already bedin before the public. Taylor, the
prosecutor, was employed as a Sheriff's bailifthattime of the alleged assault, and
had the prisoner in custody in his house, in Ceestlgh-street, while Kingsmill, the
principal Sheriff's officer remained outside. Tgresoner, who is one of the Attorneys
of the Supreme Court, and was therefore well kndwrnthe bailiff, refused to
accompany him, but told him to return at a cerkaiar, and that he should be paid the
amount of the writ; which he declined doing, andisted on the prisoner's going
along with him in custody. Prisoner refused tosdpand warned the prosecutor at his
peril to use force, as the arrest was illegal, éreirfy been previously arrested upon
the same writ, and allowed to depart on his proituggay the amount at a future day.
The prisoner then went into another room and brbogh a sword, with which he
threatened to strike the bailiff if he approachadstruggle ensued, and the latter
received a very slight wound on the head.

JAMES KINGSMILL , the Sheriff's officer, stated that during the dinthe
prosecutor was in the house of the prisoner, heairead outside in the street; a delay
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of some time took place, but at last he was alarimedbud cries of murder from

within, and forced open the door; he then saw tisper with a sword in his hand,
and the prosecutor bleeding from a wound on the d@ch he said the prisoner had
inflicted upon his attempting to take him.

Upon the part of the prisoner, it was contenagdr. Foster, that, inasmuch as the
second arrest was clearly illegal, and the prosecattrespasser, the prisoner was
justified in freeing himself from unlawful custody.

His Honor said that the case was one for thg, dynon the evidence. [*]

Several witnesses, some of them residents irhtise, and others living in the
adjoining houses, were then called, who declarest pasitively that there was no cry
of murder on the occasion; and that the wound wélgcted accidentally in the
struggle. A number of respectable persons alsee gae prisoner the highest
character for mild and peaceable manners and digpos

The learned Judge summed up the evidence, ddh® Jury that they must be
satisfied, from all the circumstances of the c#sat the prisoner really did inflict the
wound with the sword, intending to kill or to deetprosecutor some grievous bodily
harm, as charged against him in the informatiorabse if the wound was given in an
attempt to escape from unlawful custody, he wowltdbe convicted. The Jury found
the prisoner Not Guilty.

See also Australian, 16 February 1836; Sydney @aze8 February 1836. For the
notebook record of the trial judge, see Burton,edaif Criminal Cases, vol. 24, State
Records of New South Wales, 2/2425, p. 42, notisgclvil status as “one of the
Attys of the Court".

[*] Both the AUSTRALIAN and the SYDNEY GAZETTE repted that Burton J.
overruled this objection. According to the Augtial the judge observed "“that no
arrest was legal but that on the 18th, Kingsmilhgehen present, and his name being
the only one in the warrant, the other two arrestsn if they did take place, were
imaginary."

Decisions of the Superior Courts of New South Walg88-1899; Published by the
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SYDNEY HERALD, 15/02/1836
Supreme Court of New South Wales
Burton J., 12 February 1836
WILLIAM JAMES was indicted for the wilful murder of his wife, Isgrangulation,
at Twelve Mile Hollow, on the Bathurst Road, on fli#h of November last.
The Solicitor-General conducted the prosecutfonTherry defended the prisoner.
As this case is to come on again for trial, wendt consider that it would be proper
to publish any part of the evidence. The trial lo@dupied some considerable time,
when one of the witnesses for the Crown made Ipgafance in the box in a state of
intoxication. Mr. Justice Burton immediately dited that he should be taken to the
General Hospital, there to undergo a course ofgiimg, by means of the stomach-
pump or emetics; and, in the mean time, His Honljowaned the Court for an hour.
After waiting much beyond that time, the withesswagain produced, and upon being
put once more into the box, was asked by the lekindge if he though himself sober
enough to state what he knew; to which he replied t'he hoped he was." Mr.
Therry, the prisoner's Counsel, then came into Coamd the examination was
resumed by the Solicitor-General. It had not, heaveproceeded far, when it was
made quite evident that the “course of medicioe,Whatever other ““course" the
witness had undergone at the Hospital had not ka#ictiently powerful to render
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him a fitting witness in a case of murder. Thernea Judge soon professed his utter
inability to understand what the witness meantdavey to the Court; and the Jury,
through their Foreman, told the Judge that theydcaat think of forming an opinion
upon testimony given by a person in such a state.

His Honor said that the Court was placed intaasion of great embarrassment in
the case, and suggested that the prisoner's Cosimseld consent to the Jury being
discharged, and the trial commence de novo onall@nrfing morning.

Mr. Therry replied that, in such a case, he wawdt become a party to the course of
proceeding suggested by the Court. His Honoralteraust use his own discretion as
to the course he would adopt.

The Solicitor General, after a pause, rose aidi l®e would candidly admit that, in
consequence of the absence of his principal with@d® he had no doubt, was kept
out of the way - he did not expect a convictionhe case; and that he would not be in
a worse situation even without the evidence ofuti|mess in the box. He would,
therefore, consent that the evidence he had giveuld be struck out of the case, and
proceed with the examination of such other witaess he might able to produce.
The Court was willing to adopt that course, but

Mr. Therry contended for his right to cross-exsena witness who had not alone
been tendered to the Court, but whose evidenceim@dyt, gone to the Jury.

His Honor said he would take care that it shduoltn no part of the case for the
Jury; it should be struck out altogether.

Mr. Therry replied that, whatever the evidencght be worth, it could not be
erased from the minds of the Jury, and was prooget draw the attention of the
Court to some facts which the witness had stated, ground upon which he claimed
the right of cross-examining him, when he was migied by

The Solicitor-General, who objected to a spetxrlevidence, and put it to the
learned gentleman whether he would proceed withctise, or leave it the Court to
dispose of?

The learned Judge, after some consideration $aad as the prisoner's Counsel
would not adopt the course proposed by the Counseghe Crown, he would take
upon himself to discharge the Jury from giving adiet. He was of opinion that he
possessed the power to do so; but if upon furthquiey it should be found that he
had no such power, of course the prisoner woule e benefit of any advantage to
which he might be entitled, owing to the cours@uceeding which the Court would
adopt. He felt the embarrassment of the situatiamhich he was placed, without any
means at hand of looking into the question raisedi, consulting with other Judges
upon the point; but as he was quite satisfied thatends of justice could not be
attained by proceeding with the present case, heldvassume the exercise of the
power which he believed he possessed, under alktitbemstances, by discharging
the Jury from giving a verdict, and remanding thegner.

Mr. Therry again suggested to the Court, thatghisoner had been ““put upon his
country," that the Jury were charged with him, &edvas entitled to insist upon their
verdict whatever it might be.

Mr. Justice Burton. - Mr. Therry, the matter manin my hands. If | am wrong, of
course your client will have the benefit of theoerinto which | may have fallen. | am
of opinion that | possess the power to act as Immeado: and, Gentlemen
(addressing the Jury) | discharge you from givingeadict in this case. Let the
prisoner be remanded, and brought up again to-mamorning."

His Honor then directed the cause of all thisnscef confusion and delay - to wit,
the drunken witness - to be consigned to the whtalse or gaol till the following
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morning, and then to be brought before the Cotrt=¢r the trial judge's notebook
record of the trial, see Burton, Notes of Crimi@alses, vol. 24, State Records of New
South Wales, 2/2425, p. 102.
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SYDNEY HERALD, 15/02/1836

Burton J., 13 February 1836

Saturday - Before Mr. Justice Burton.

WILLIAM JAMES was again put to the bar on an information, chmaydiim with
the wilful murder of his wife, at Twelve-mile Holla

Mr. Therry, Counsel for the prisoner, contendggdconsiderable length, that the
prisoner could not be again put upon his trialtfe offence charged against him. He
had already been placed in jeopardy; and, althtlkghearned Judge had taken upon
himself to discharge the Jury without giving a verdn the case, he (Mr. T.)
contended that His Honor had exercised a powerhwhé did not possess; and, that
the Jury having been once charged with the prisdremwas entitled to their verdict
one way or the other.

The Solicitor-General replied, and relied upenesal authorities to show that the
Court did possess the power of discharging a Jay fgiving a verdict, in a case of
necessity. The learned Counsel adduced the catte sudden illness of a witness,
which had been held as a sufficient reason to wathe discharge of a Jury, without
giving a verdict and argued, that any case of aitsalecessity would fully justify the
Court - having regard to the ends of justice - istdarging a Jury without giving a
verdict, and putting the accused upon his trialragdhe present was not one of those
cases in which the prisoner might be said to haenIput in jeopardy.

Mr. Justice Burton said, that when he dischatgedlury last night, he was satisfied
that he had the power to do so, under the circutost&a He had since then, however,
taken the opinion of His Honor the Chief Justicemiphe point, and he was happy to
say that he was fully borne out by that opinionthie propriety and legality of the act.
[The learned Judge read the opinion of the Chisfide, which was to the effect, that
in a case of necessity, and where the ends ot@stould be frustrated by proceeding
with the trial, owing to the sudden incapacity ofigness to give evidence, the Court
might discharge the Jury from giving a verdict gna the prisoner upon his trial
again]; the trial must, therefore, proceed.

Owing to the absence of a principal witnesstifier Crown, and other arrangements
which had been made by the Law officers for to-dhg,trial was not proceeded with,
and the prisoner was remanded.

In the course of the morning the witness, whogexication yesterday had led to all
the inconvenience which followed, was brought beftre Court, and after a very
severe reprimand, and serious remonstrance omtpepriety of his conduct, was
sentence to a month's imprisonment, for the conteshpvhich he had been found
guilty.

This led to commentary in the Australian, 19 Febyus836; and Sydney Gazette, 18
February 1836. Justice Burton lamented that thvere three or four public houses in
the immediate precincts of the court.
Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY HERALD, 15/02/1836
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Supreme Court of New South Wales

Forbes C.J., 10 February 1836

THE CONVICT SYSTEM.

Wednesday. - Before the Chief Justice, and a Mjidarry.

JOHN HARE was indicted for assaulting/.S. ELRINGTON, Esq. with a stone,
with intent to kill and murder, or to do some goes bodily harm, at Bathurst, on the
26th December last.

In this case, it appeared that the prisoner waasaigned servant to Major Elrington,
and having been found guilty by the Bench of Magtsts of having twice absconded
from his service, was sentenced to receive oneriedridshes. On being conveyed to
the place of punishment, the scourger was in thefaaking off his jacket, when the
prisoner rushed upon him, threw him down, and theized a large stone which he
cast at the prosecutor, whose back was then tuametistruck him in the head. The
violence of the blow brought Major Elrington to tiggound and inflicted a deep
wound on his head, but before he could rise, thsoper repeated the blow with
another stone, swearing he would have the Majibe'sdnd was not secured without
considerable difficulty. The prosecutor statedt tha suffered severely from the
wound on his head, and still felt the effect of @sault in a frequent sense of
giddiness and nervousness.

The Jury found the prisoner guilty of an assaulthvintent to do some grievous
bodily harm. - Remanded. [*] See also Australith February 1836.

[*] Hare was sentenced to death: Sydney HeraldF@bruary 1836; Australian, 23
February 1836; Sydney Gazette, 25 February 1836w#&s hanged on 4 March 1836:
Australian, 8 March 1836.
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SYDNEY GAZETTE, 23/02/1836

Forbes C.J., Dowling and Burton JJ, 19 Februar$183

The King v. Jack Tongo Murrell, charged with the rder of another aboriginal
named Definger, was placed at the bar of the Cdurthis case a demurrer had been
filed to the indictment by Mr. S. Stephen, who Heekn appointed by the Court to
defend the prisoner. Mr. Stephen now arose toemddihe Court in support of the
demurrer, first putting in an affidavit in suppast it, sworn to by the Rev. Mr.
Threlkeld, a Missionary to the aborigines at LalegBirst. The learned gentleman by
his argument contended, that although Windsor, aliee murder was committed,
was within the territory of Great Britain, still wvas not so occupied as to render the
prisoner amendable for any offence committed tlag/@inst any of his countrymen.
It was laid down in 1st Blackstone, 102, and int fecevery other work upon the
subject, that land obtained like the present, weredesart [sic] or uncultivated, or
peopled from the mother country, they having oagjina population of the own more
numerous than those who have since arrived fronmibier country. Neither could
this territory be called a conquered country, asaBBritain never was at war with the
natives; it was not a ceded country either; itfaict, came within neither of these, but
was a country which had a population having manaadscustoms of their own, and
we had come to reside among them, therefore irt pbistrictness and analogy to our
law, we were bound to obey their laws, not theyobey ours. The reason why
subjects of Great Britain were bound by the lawshefr own country was, that they
were protected by them; the natives were not preteby those laws, they were not
admitted witnesses in Courts of Justice they cowltclaim any civil rights they
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could not obtain recovery of, or compensation fhgse lands which had been torn
from them, and which they had held probably fortegas. It therefore followed they
were not bound by laws which did not at the samme tafford them protection. If it
was held that they were subjects of Great Britthen they would have a right to
come into the Courts, and sue for any property tnéght possess, for assaults and
cases of that kind. Again, providing the Court wat'y this man, they would have to
follow him with the shield of the law to preventshibeing tried by his own tribe
according to their laws. How could oaths be frarttedt would be binding on these
men? It had been held in the cases of the meroeblM Island, who were civiliter
mortuis, that ex necessitate rei, their evidencestrbe received, how much more in
this case, they being free men. He considered ¢leesion of the Court would be in
favour of the plea, and the prisoner would be disgéd.

The Attorney General replied. In this case thegmer was charged with murder in a
populous part of the King's territory; it was lainl the information to have been
committed within the jurisdiction of the Court. &heply to this had been, that the
prisoner was not amenable to the British laws,Hmuprinciple could not be admitted,
the laws of Great Britain did not recognise anyemendent power to exist in a British
territory, but what was recognised by law. Thisummy was merely held by
occupation, not by conquest, now was it ceded; whdre lands were so taken
possession of, the King was bound to protect bykimgly power all parties living in
it, or who came to visit it; was it to be suppodbdt breaches of the peace, and
murders, were to be committed within the jurisaictof the Court, and yet that the
Court should have no controlling power? The lawuldde bound to protect every
person who came to this colony, and to it they wWdié amenable. He, the Attorney
General, stood there to protect the whites frombidaeks, and the blacks from the
whites; the colour made no difference to him. hé tman could not be tried, their
Honors would be sitting there to say they had nesgiction over a case of murder
committed within the jurisdiction of the Court.

Mr. Stephen shortly replied. No man, without hesvaasubject of his Majesty, could
be tried by the laws of Great Britain; this man was so, but had been long residing
here before the country was taken possession of.

The Solicitor General wished to reply, but the Galecided that he was irregular.
Judgment reserved until this morningee also Australian, 23 February 1836.

Forbes C.J., Dowling and Burton JJ, in banco, 1filA836

Source: Supreme Court, Miscellaneous Correspondetagng to Aborigines, State
Records of New South Wales, 5/1161, pp 210-216[4]

[210] Judgment of Mr. Justice Burton in the Cakdaxk Congo Morral on a charge
of Murder.

Inasmuch as the Court is[5] unanimous in overullvegplea which has been filed for
the prisoner denying the jurisdiction of this Coowver him for the offence stated upon
the Record to have been committed by him - themuiding that the aboriginal
natives of this Colony are amesnable to the lawsthef Colony for offences
committed within it against the persons of eachep#ind against the peace of our
Lord the King, - | do not consider it necessarstate at large,[6] the reasons upon
which | have founded my individual opinion. But[l7ghink it right[8] to state briefly
the grounds of my opinion which are these:-

[211] 1st[9] although it be granted that the abioag natives of New Holland are
entitled to be regarded by Civilized nations ase fand independent people, and are
entitled to the possession of those rights whiclswsh are valuable to them, yet
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the[10] various tribes had not attained at thet fisttlement of the English people
amongst them to such a position in point of numlaerd civilization, and to such
a[11] form of Government and laws, as to be ewtitie be recognized as so many
sovereign states governed by laws of their own.[12]

2ndly, That a tract of country before unappropdatg any one has been taken into
actual possession by the King of England under shaction of Parliament
comprehended within the following limits as con&nin a proclamation of His
Excellency the Governor 24th August 1835, Goverrin@arette 9th Sept. following

- viz, “extending from the Northern Cape or Extitgrof the [212] Coast called Cape
York in latitude 100 37' S. to the Southern Extrignuf the said Territory of New
South Wales or Wilson's Promontory in the latitwde390 12' S. and embracing all
the country inland to the Westward as far as 128st Bbngitude reckoned from the
meridian of Greenwich including all the Islandsaadjnt in the Pacific Ocean within
the latitude aforesaid and including also Norfalkahd."-

3rdly, That the English nation has obtained and@sed for many years the rights of
Domain and Empire over the country thus possessédarticularly it is designated
by an Act of the Imperial Parliament, 9 Geo 4.3. & His Majesty's Settlement and
Colony of New South Wales; and Courts of Judicahaee been established and the
laws of England are declared to be those which Slegabdministered within it and a
local legislature is given to it.

4thly, An offence is stated upon the Record to Hasen committed by the prisoner
within this Colony, [213] a place where by the Coamiaw and by the Stat. 9 Geo.
4. c 83. the law of England is the law of the lamdhich if committed by him at
Westminster in England, would render him amenablethe Jurisdiction of His
Majesty's Court of Kings Bench;- and by 9 Geo 483cit is enacted that this Court
"shall have cognizance of all pleas civil, criminat mixed, in all cases whatsoever as
fully and amply to all intents and purposes in Neauth Wales and all and every the
Islands and territories which nor are, or hereaftay be subject to or dependent upon
the Government thereof as His Majesty's Courtsin& Bench, Common Pleas, and
Exchequer at Westminster or either of them lawfiifywe or hath in England,” and
that this Court shall be at all times a Court oEOgnd Terminer and gaol delivery in
and for New South Wales and the Dependencies theaiad that * the Judges shall
have and exercise such and the like Jurisdicti@harthority in New South Wales
and the dependencies thereof as the Judges ofals®f Kings Bench, Common
Pleas, and [214] Exchequer in England or any ahtkenfully have & exercise, and
as shall be necessary for carrying in effect theersd Jurisdictions, powers and
authorities committed to it."

5thly, This Court has repeatedly tried and everceterl aboriginal natives of this
Colony, for offences committed by them upon sulsjeut the King, ever since the
opening of the Court in May 1824; and there is mtirttion in law in respect to the
protection due to his person between a subjectdivm this Colony under the Kings
Peace and an alien living therein under the KinggcE.

The authorities for these positions are Vattelsalise on the law of nations B1. ch.
18 sec 203. 204. 205. Ib. Bl. C7. 8. 81. ch 18.24¥9. ch 19. sec 213. B2. ch 7 sec
94. Ib. ch 8. sec 100 & 101. 103 104. 108:-

Blackstone's Commentaries 1 Vol. page 254 sec dsi@@imn Edition and page 370.
Hawk. P.C. B.I. ch. 2. sec 5.-

Fosters Crown Law Disc. 1. p.188-

Stat. 28 Edw. 3. ¢ 13. sec 2
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Lord Coke in Calvin's Case 4 Coke 10 & 11 and thees of Shirly 3 & 4 W. & M.
and Stepheno Farrara de Gamo and Emanuel Lewiscdir86 Eliz. therein
mentioned.-

[215]Respecting those difficulties and inconveneghand hardships which have been
referred to as likely to arise from this decisibwiill briefly say that | think they have
been much over-rated. Some which have been stadeidr example the probability
of multiplied business to Magistrates and othensceoned in the administration of
Justice, | look upon as little likely to occur, bubccurring certain to produce the best
results as to the[13], Natives themselves: diffies| it is the business of the local
legislature to remove and hardships | doubt ndtHis Majesty, or those vested with
the exercise of His Royal Prerogative of Mercy,| Wi ready in every case which
may justly call it forth, to extend it to people siocumstanced as they.- But | am of
opinion that the greatest possible inconveniencesaandal to this community would
be consequent if it were to be holden by this Cthat it has no Jurisdiction in such a
case as the present - to be holden in fact thatesriof murder [216] and others of
almost equal enormity may be committed by thoseplgean our Streets without
restraint[14] so they be committed only upon onetlaer![15] & that our laws are no

sanctuary to them.

4] For an edited law report of this judgment, see (1998) 3 Australian Indigenous Law Reporter
412 (and introduction at 410). This is one of the few cases of the Forbes period to be
reported in the nineteenth century: see 1 Legge 72-73, relying on the Sydney Gazette of 23
February and 12 April 1836. The account given here is a fuller version than that in the
Sydney Gazette and in Legge's report, and includes important extra details. The Legge
version of Burton's judgment omits that Burton found that Aborigines were “entitled to the
possession of those rights which as such are valuable to them,” and also leaves out that he
found that the natives had not attained such numbers and civilisation as to be recognised as
sovereign states governed by their own laws. The second point of the judgment was also
misreported in the Gazette and thus Legge: it omitted the preamble about the land being
unappropriated by anyone at the time it was taken into actual possession of the king. That is,
Legge failed to report the important points that Burton made some recognition of Aboriginal
rights, and that this is apparently the first Australian case based squarely on the notion of
terra nullius. There is even further detail in Burton's Notes for Judgment, which is in
Miscellaneous Correspondence Relating to Aborigines, State Records of New South Wales,
5/1161. The notes include the following passage giving Burton's view of the claim that
Aborigines had their own laws: he thought that their “practices are only such as are
consistent with a state of the grossest darkness & irrational superstition and although in some
cases being a show of justice - are founded entirely upon principles particularly in their mode
of vindication for personal wrongs upon the wildest most indiscriminatory notions of revenge"
(p. 239). Their so-called laws were merely “lewd practices" (p. 240). The notes were not
delivered in court (only the judgment published here was), yet they give telling evidence as to
his reasoning. Burton's notes are particularly unconvincing on native title questions, as his
conclusion that there was no recognisable native interest in land was inconsistent with Vattel.
He made more corrections to his manuscript on that point than on any other. Chief Justice
Forbes was under immense pressure at the time this judgment was delivered, which may
partly explain his drastic change of position since R. v. Ballard, 1829 and even since his initial
view of the legal position of Murrell, expressed on 6 February 1836. He had been ill for some
time, and was unable to sit from 26 March until 11 April 1836: Australian, 29 March 1836, 1
and 12 April 1836, though he did write his Opinion on Juries, 1836 at this time. He was also
under strong attack from the conservative Sydney Herald. The attack had been in place for
some time (see notes to Burton's Speech to Jury, 1835), but the Herald appeared to
accelerate it as his departure from the colony approached. On 31 March 1836, the Sydney
Herald reviewed his career on issues as old as the newspaper tax (see Newspaper Acts
Opinion, 1827). As Forbes was about to leave the colony and was ill, it was impossible for
him to respond. Forbes had the very good wishes of substantial parts of the community: see
the advertisement in the Monitor, republished in the Sydney Herald, 11 April 1836. The
Herald followed that with a satirical address supposedly by convicts and emancipists and a
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fanciful reply by Forbes. Its main complaint about him was his liberality: in its eyes, he unduly
favoured emancipists. The Herald's attack continued in its editorial of 14 April. The Sydney
Herald was very candid in an editorial on 28 April 1836: ~"We hope he has taken his departure
from these shores forever as the Chief Justice and Legislator combined in one person." This
constitutional point was only one of the reasons it was so hostile to him: the editorial claimed
that he was cheered by road-gangs, gaol-gangs, and ironed-gangs of thieves "that their irons
may be struck off through the instrumentality of their champion”. The editorial went on to
mention a "host of transported Jews". See also Sydney Herald, 9 May 1836 (editorial). (The
Australian, which generally supported Forbes, responded to some of these attacks: 3 May
1836, and see 10 May 1836.) One of the Herald's main complaints about Forbes was his role
in the enactment of what it called the Convict Jury Law, under which emancipists could sit as
jurors: see for example, Sydney Herald, 30 May 1836 (editorial), and see Opinion on Juries,
1836. The same attacks were made by James Mudie in his Felonry of New South Wales
(1837), which alleged that Forbes was sympathetic to convicts, a republican and a populist:
see Forbes' reply in his letter to Bourke, 1 May 1837, J.M. Bennett (ed.), Some Papers of Sir
Francis Forbes: First Chief Justice in Australia, Parliament of New South Wales, Sydney,
1998, p. 258. The Herald's attacks continued well after he left the colony: for examples, see
its editorials on Bourke and Forbes on 5 and 16 January 1837.The bar delivered a warm
address to Forbes C.J. on his departure: Sydney Herald, 14 April 1836; Australian, 12 April
1836 (followed by Forbes' reply in which he said he hoped to return to office). See also
Sydney Gazette, 14 and 16 April 1836; Australian, 15 April 1836 (address by attorneys);
Sydney Gazette, 16 April 1836; Australian, 15 April 1836 (subscription for a portrait of Forbes,
by trustees of the Sydney College). There was also a general subscription for a service of
plate: Australian, 22 April 1836. For Forbes' response to these good wishes, see his letter to
Bourke, apparently dated 11 April 1836, in Bennett (ed.), Some Papers of Sir Francis Forbes,
p. 242.The Australian, 12 April 1836, gave the best account of Forbes' last appearance on the
bench: after the judges delivered their decision in this case and in R. v. Maloney, 1836,
Burton J. expressed his regret at his departure and his admiration of Forbes' character.
Justice Dowling “was so overcome by his feelings, that we were unable to catch his
observations." The Australian concluded with a statement of its own admiration of Forbes.For
further evidence of the support Forbes C.J. had in the community, see Wentworth's address
to the public meeting held to mark his departure, and the account of the warm reception he
had there: Sydney Herald, 18 April 1836; and see Australian, 19 April 1836. An item by
“X.Y.Z." in the Sydney Herald, 2 May 1836, attacked the nature of the crowd at the meeting,
claiming that it consisted of “~“a mere handfull of the very rabble of Sydney". See also letter to
Australian, 12 April 1836.Forbes boarded the Brothers on 16 April 1836, following a public
meeting at the race course to mark his departure: Sydney Gazette, 16 and 19 April 1836.
The Brothers did not leave immediately, but stayed “"in the stream" for a few days: Sydney
Gazette, 19 April 1836; and see Australian, 19 April 1836.Forbes returned to England in an
attempt to restore his health, but though he later returned to Sydney, he did not return to the
bench. He retired from office on 1 July 1837, and died in New South Wales in November
1841, aged only 58. For these and other details on his life after retirement, see Forbes
Papers, Mitchell Library, A f 10 (Forbes Family); and Bennett (ed.), Some Papers of Sir
Francis Forbes, pp 264-268. For his retirement letter (dated 12 June 1837), see A 1275 (reel
CY 1055) pp 551- 559. He retired because of ill health, describing his illness as a nervous
disability lately ““accompanied with a paralytic affection of my left arm". He said his illness
had been brought on by the arduous duties of his offices as Chief Justice in Newfoundland
and in New South Wales. (This letter is also printed in Bennett (ed.), Some Papers of Sir
Francis Forbes, p. 257, and see pp 262 and 263 on his affliction, the latter referring to his
sciatica.)On his widow's endeavours to obtain a pension, see Forbes Papers, Mitchell Library,
A 1267-21 (reel CY 1550), pp 3149-3152; A 1267-8 (reel CY 696), pp 1884-1885. The judges
(Forbes C.J., Dowling and Burton JJ) had applied in 1836 for retirement allowances for
colonial judges: A 1267-14 (reel CY 811), pp 1556-1561. On Francis Forbes' financial
position, see also Lady Forbes to Macarthur, 4 November 1852, A 2923 (reel CY 955), pp
124-125.With the supposedly temporary departure of Forbes, Dowling was appointed Acting
Chief Justice, and Kinchela as Acting Puisne Judge, with Plunkett as acting Attorney General:
see R. v. Wales, 1836. Justice Burton was keen to be made Chief Justice, but was thwarted
when the temporary appointment of Dowling J. as Acting Chief Justice was eventually made
permanent. For the response of Burton J. to this, see his letter to his brother Robert date 27
December 1837, in his correspondence. Burton thought that he had an enemy in the Colonial

13
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Office. In Forbes' view, Dowling had the better claim to the office: Forbes to Bourke, 1 May
1837, Bennett (ed.), Some Papers of Sir Francis Forbes, p. 258. For Glenelg's decision to
appoint Dowling as Acting Chief Justice, see Glenelg to Bourke, 29 March 1836, Historical
Records of Australia, Series 1, Vol. 18, pp 364f, and for Bourke's despatches announcing
Forbes' departure for England, see pp 368, 376-378. On Burton's ambitions, see also Bourke
to Glenelg, 3 October 1835, Historical Records of Australia, Series 1, Vol. 18, pp 110-112,
and see pp 113f, 199.0n the retirement of Forbes and the subsequent changes to the
Supreme Court, see C.H. Currey, Sir Francis Forbes: the First Chief Justice of the Supreme
Court of New South Wales, Angus and Robertson, Sydney, 1968, chaps 51-54. On his earlier
application for leave in 1834, see Historical Records of Australia, Series 1, Vol. 17, p 370, 458
.[5] Inserted but crossed out: now

[6] as | should otherwise have found it my duty to do had | remained alone in that view, [7] as
| know that considerable doubts, from whatever cause arising, have been formerly entertained
upon this subject, although I have entertained none,[8] due to the public [9] Because[10] y[11]
settled [12] and as such entitled to retain them even after conquest itself until changed by the
conqueror.-[13] m[14] remark[15] to hold indece

SYDNEY GAZETTE, 12/04/1836

Forbes C.J., Dowling and Burton JJ, in banco, 1filA836

In giving judgment in this case the Chief Justiemarked that a demurrer had been
filed, denying the jurisdiction of the Court, whiatust be overruled, as the Court had
jurisdiction in the case. On a former occasiothef kind,[17] His Majesty's Attorney
General had put it to the Court whether he shoulthtsuch a case before the Court,
and whether it was the description of crime whiauld be recognised by the laws of
England; the Judges had then stated that it wakifioito use his sound discretion in
the case, but on that occasion no discussion ttzale @s to the authority of the Court
- no opinion was given as to their jurisdictionudde Burton had put together an
opinion in which the whole Bench coincided; he @a@.) would read it to them.

His Honor remarked - 1st. That although it mightdoanted that on the first taking
possession of the Colony, the aborigines wereledtib be recognised as free and
independent, yet they were not in such a positiath wegard to strength as to be
considered free and independent tribes. They bagbwereignty.

2nd. The Government proclamation laid down thenoauy of the Colony, within
which the offence of which prisoner was charged I@eh committed; the boundaries
were Cape York in 10° 37" South, Wilson's Promoninr39° 12" South, including all
the land to the eastward and islands adjacent.

3rd. The British Government had entered and esedcrights over this country for a
long period. - 9 Geo. 4 c. 83.

4th. Offences committed in the Colony against @ypaere liable to punishment as a
protection to the civil rights of that party. Ifsamilar offence had been committed at
home, he would have been liable to the Court ofjlsiBench.

5th. If the offence had been committed on a whie,would be answerable, was
acknowledged on all hands, but the Court couldmneedistinction between that case
and where the offence had been committed upon bhes own tribe. Serious causes
might arise if these people were allowed to mumie another with impunity, our
laws would be no sanctuary to them. For theseoreathe Court had jurisdiction in

the case. Demurrer allowed.
[*] This report is the basis of the judgments reported at 1 Legge 72. We have decided to
reproduce all newspaper accounts of this judgment.

AUSTRALIAN, 12/04/1836
Forbes C.J., Dowling and Burton JJ, in banco, 1filA836
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April 11. - Yesterday their Honors took their seatsthe Bench, and the native Jack
Congo Murrels [sic] was put to the Bar. The ClJiestice stated that the, Court were
unanimously of opinion that the plea put in to thiermation in this case, must be
over-ruled, and requested Judge Burton to readythends upon which the Judges
had formed their opinion.

His Honor Mr. Burton then read the judgment of @wurt, the main purport of which
was, that the Act of Parliament having given themsgiction over all offences
against British Law committed within their limitthey could not within those limits
know any distinction between Natives and Europeans,

(As the decision is interesting and involves someots points, we shall endeavour
to procure and publish it entire, in a future numifg The result of the judgment is,
that the Native will have to take his trial for theurder of another Native, according
to our Law, which was a mere act of justice acagydp the Law he was born and

lives under.)
[*] It is most unfortunate that the Australian did not do this, leaving only the truncated version
in the Sydney Herald to be published.

SYDNEY HERALD, 18/04/1836

Forbes C.J., Dowling and Burton JJ, in banco, 14ilAB36

Monday. - Rex v. Jack Congo Murrell. - This wasiaformation preferred by the
Attorney-General against the prisoner, an Aborightative of New South Wales, for
the wilful murder of one of his own tribe, in thaerior of the Colony. A plea to the
jurisdiction of the Court had been put in on a fernday, in behalf of the prisoner,
which set forth, among other matters that he, re@nd a subject of the King of
England, was not amenable to our laws; and thagreiet of acquittal would not
relieve him from the consequences of the act cliaegminst him, according to the
laws and customs of his own people in such ca3ée Chief Justice, who presided
on the occasion, admitted the ingenuity, and, meeespects, the force of the plea;
but suggested that the case might be tried uponsthee, reserving the objections
raised for consideration in another place, and uaddifferent form of proceeding.
This being objected to by the prisoner's counsél wxpressed a wish to take the
opinion of the full Court upon the subject, the eatood over, and judgment was
delivered this day by His Honor Mr. Justice Burtohhe learned Judge read a very
elaborate review of all the bearings of the cate principles which it involved - and
the consequences which might ensue if it were tbdié that the Aboriginal Natives
might murder each other uncontrolled by the Engliatv; and concluded by
expressing an opinion (in which the other Judgesety concurred) that the Act of
Parliament having given the Supreme Court jurigoiictover all offences against
British law, within certain prescribed limits, theguld, within those limits, recognise
no distinction between Natives and Europeans.

The plea was, consequently, set aside, and thenerisvill have to take his trial for
murder.

SYDNEY HERALD, 05/05/1836

JACK CONGO MURREL - THE BLACK

NATIVE.

The determination to try this man for his life hetpresent sittings of the Supreme
Court, has occasioned some surprise. He is taiée for the murder of another
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Native according to our law, though the Australrithe 12th instant states, it was a
mere act of justice according to the laws he wa® lamd lives under. But be the
precise nature of his alledged [sic] offence whatay, his course of life and conduct
could not have been regulated by any consciousrfdssing answerable to our laws;
can it, therefore, be just to subject him to bediy them?

The chief attempt at argument to support this dmeids that the act was committed
in a territory possessed by the English. But hoas whe possession of this territory
obtained by them? The act, too, was committedi®own fellow-countryman.
Besides, how can he have a fair trial? in whatmeamill his witnesses (most likely
black Natives like himself) be obtained? or ifabed, how understood? and without
their presence and explanations what correct ceiwiucan be arrived at respecting
circumstances, which it is presumed are peculidhéo people? Again, what sort of
trial by jury will it be? will black Natives be lalwed to sit on the jury, and if they
are, would they be likely to avail themselves o firivilege? or, would they not
rather run away in affright; or, if here, how coulity understand the proceedings?
and if tried only by Englishmen how can he be daite tried by a jury which means
his country per patriam or his peers? Again, hallive be made to understand his
right of challenge, and if he be made to comprehgritbw will he exercise it? The
law of England renders it necessary that the Sherifreturning officer be totally
indifferent, and that where an alien is indictde jury should be de medietate, or half
foreigners (except in treasons) besides other pedisable requisites, and therefore if
other and higher grounds fail him, may he not @magk till this minor point be
established of one-half foreigners. In additionstech challenges, for cause, and
which may be without stint, in criminal cases, @adt in capital ones, there is, in
favorem vitae, allowed to the prisoner an arbitramg capricious species of challenge
to a certain number of jurors without any reasondpassigned.

Another argument which has been put forward in euppf this prosecution is the
following, viz.- “Although it was granted, that dirst taking possession of the
Colony, the Natives were recognized as free andpaddent, yet the various tribes
were found not to occupy that position in the saaflenations as to strength or
government which would entitle to sovereignty.” &han this mean, unlest it means
that might may overcome right? Nor can the arguntenadmitted on principle,
being one of degree and not of kind. It is a messumption of the question to say
that they do not occupy that position in thh [Schle of nations as to strength and
government which entitles them to sovereigntyis ihot explained why this want of
position as to strength and government should mci#gte them from making and
putting into execution laws for the regulation bémselves; nor is it attempted to be
shown what modivum of strength or government ireagbe or a tribe should entitle
them to such a privilege. It is presumed thatr#dason why this is not attempted to be
shown is because it could not; and because every dnd independent body of
people, be they what they may, have a right to mate for the government of
themselves. If the black Natives were recognizedree and independent on taking
possession of the Colony, as is avowed by those hdwe determined on this
prosecution, why are they not so now? Have nové#m®us tribes their manners and
customs? and can their peculiar nature, whethed gwobad, justify the trial by
foreigners of an act committed by one of their dell countrymen, and more
especially as the life of the person tried willgezilled.

The ““want of position" which has been put so prantly forward, arises doubtless
from the unintellectual character of this unletteneeople; if such then be their
ignorance, how can you expect them to obey the tHvesforeign people, laws which
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you have not been able to teach them, and yetisobddience to which you are about
to put one of those poor benighted creatures téh@edlackstone says, “'law is a
resolution of he Legislator," and "'it is requisitet this resolution be notified to the

people who are to obey it;" adding whatever way&le use of it is incumbent on the
promulgators to do it in the most public and perspus manner; not like Caligula,

who, (according to Dio Cassins) wrote his laws imeay small character, and hung
them upon high pillars the more effectually to ementhe people.” Now our laws

must be almost invisible to the unenlightened Netjvand certainly far beyond their
reach; and yet here is a poor wretch taken by ser@nd made answerable to an
authority of which he was not aware. The operatibsuch a law upon him will have

almost the cruelty and injustice of an ex-postddatv.

Suppose a black nation were to invade England lagy were to put to death one of
us for an act done to one of our fellow-countrymesjich would not have been

capital with us, should we not think it barbarougshat then shall we call this act of

ours - we who are an enlightened people, upon alpeighted black whose country
we have invaded? Is it not a violation of the lafanations? For it is not demanding
satisfaction of a foreign people for a wrong dooneone of our own nation but

usurping the power of judging in an affair of thewn - judging, too, on a law which

will take away life.

To say that forbearance from interference in swades would be affording sanctuary,
which has been advanced by the supporters of th&sure, it is absurd - how can that
be sanctuary which would give up a man to be deiit by the laws or customs of

his own people, instead of giving him refuge frdrarh?

It is anxiously hoped that still further considésat may be given to this case in
sufficient time to prevent what may be termed alegurder, being committed upon

a poor helpless and unenlightened creature, whioigé crime seems to have been
ignorance. - From a Correspondent.

SYDNEY HERALD, 09/05/1836

Supreme Court of New South Wales

Dowling A.C.J., 6 May 1836

Friday, May 6 - Before the Chief Justice and a ICiury.

WILLIAM KITCHEN  was indicted for the wilful murder &ANN KITCHEN (his
wife) at Sydney, on the 23rd of February last.

It appeared in this case (a full report of whichsvpublished some time back in the
report of a Coroner's Inquest held on the bodyhefunfortunate deceased) that the
prisoner had dragged the deceased by the haiedig¢hd along the street, dreadfully
beat her, kicked, and dashed her on the groundistance through the street, until he
arrived with her at his own house in Harringtorestr when he thew her into the
house on the flor repeated is kicks, and as a cstiopl of his brutality, threw a
bucket of water on her, of which she almost immiediyeexpired. The case was of so
clear and dreadful a nature that the prisoner didattempt a defence of his conduct,
and the Jury retired a few minutes and returnedeediet of Guilty. The Crown
Officer prayed the judgment of the Court on thes@mer, and His Honor ordering
proclamation to be made, addressed the prisorfellaws:- ~"The awful termination
of this day's enquiry you must have long been pexpéor; if you have not it is high
time now to make the best use of the few hours lwheenain to you on this side of
the grave, that by prayer and contrition you mayawbthe forgiveness of your
Maker. What man, looking at the evidence on th, tcan doubt but that your heart
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was bent on the destruction of the unhappy womaur wife, who, you were bound
by every tie to protect and cherish, instead ofyas now stand before your country
convicted of dipping your hands in her blood. treat of you when you return to the
dismal cell to which you will be consigned, to aoto your God for the dreadful
crime you have committed, for there is no mercyylmu on this side of the grave."
His Honor then passed the sentence of death opri$ener, to be carried into effect
on Monday, and his body to be given to the surgémndissection.

See also Sydney Gazette, 7 May 1836. * Kitchen maagyed: Australian, 13 May
1836.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
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SYDNEY GAZETTE, 10/05/1836

Supreme Court of New South Wales

Burton J., 9 May 1836

Before Mr. Justice Burton and a Military Jury.

JOSEPH FREE stood indicted for the wilful murder EDWARD BROWN by
striking him with a tomahawk on the 9th Novembat k&t Gingle creek.

Mr. Therry in stating the case to the jury said whs a case which would would
demand a considerable degree of their attentiont ifB order that they might the
better understand the nature of the evidence wiichld be laid before them, he
would give a brief outline of the affair, which wase of the most apalling nature.
Prisoner was at the time employed as overseer tdMdintyre, and about the time the
fatal deed was perpetrated, a charge of cattldiregjeaas preferred against him, and
he was to have appeared before the bench of metgston the Wednesday, two days
after the alleged murder. In that investigation @ssigned servants to Mr. Mclintyre
were to give evidence against the prisoner. One W@ deceased, the other
TIMOTHY KILFAIL . Prisoner expecting the police would pursuit iofi labsented
himself on the previous Friday, from the station;tbe Saturday the policeman came,
and not finding the prisoner, he left he summonsdeceased and Kilfail with the
latter, requesting him not to allow prisoner if $tf@ould return to go near the store.
Prisoner did not return to the station until therMay, the day on which the deed was
done. Meeting Kilfail he asked him if he was gotnggive evidence against him the
latter replied that having received a summons, Bannto go and tell the whole truth;
he added that Brown (the deceased) was also sunamd@ie! said prisoner, Brown is
out of the way, or out of the world, and if he abuhake it all right with him he
should be all right. Now this was a very remarkadpression, for Free to make; he
then left Kilfail, and proceeded towards a hut, rehanother of Mr. Mcintyre's,
servants named Davis was, and stopped there at#hert On leaving the hut, he
took with him a pair of blankets, some clothes antdmahawk. Davis accompanied
him a short distance, when they were about to agpaprisoner said it was likely he
would not see him again. Davis was struck atrémsark, as well as with the prisoner
taking with him the tomahawk. On the same moriiitail had asked permission of
prisoner to go some little distance for some clsthpisoner refused, but desired that
he would meet him by the mountains on Tuesday nidfitfail being struck by the
remark made by prisoner as to Brown being out efway, or out of the world,
mentioned the circumstance to some other of hlevieservants, who were equally
surprised at the observation, and it was determtnechake some enquiry into the
apparent mysterious matter. In consequence Kif@ht down to the hut where
Brown resided, and ascertained that he had sldmiraé on the previous night, and as
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usual had gone out in the morning with his flocksbeep, he (Kilfail) proceeded

towards that direction; after having gone someadist, he saw the prisoner hacking
as he thought a piece of wood; on approaching rolosely he perceived it was the

body of Brown that prisoner was mangling. Whers@mer saw him, he moved

towards him, but such was the fright of Kilfail,athhe started off upwards of five

miles, until he came to another station; he faintedugh exhaustion, when he got to
the door; but as soon as he recovered, he relagegarrticulars of the murder he had
witnessed.

It appeared there was a high range about 408syiar height close to where the
murder was committed and it would seem to have esstgd itself to prisoner, as a
fiting place to deposit the body. But finding iasvtoo heavy for one person to carry
up, he divided it into two parts, one he wrappediiblanket, and the other in the
trowsers, near to the spot where the body was dsed; the tomahawk and a spade
was found. This really was a short outline of dase, and they would perceive a
great deal rested npon circumstances, he would piheceed to call the witnesses
from whom they would learn the particulars whichhiael briefly given.

The witnesses called fully established the abfaees. The body, when found as
described by Mr. Bingle, presented a most appalfpgctacle, being completely
divided by the small of the back. The front pdrthe skull was completely stove in
as if from a blow with the back part of a tomahawie skull behind was almost cut
off. There was also a deep gash on the cheek.

The prisoner cross-examined the various witreesgegreat length, but elicited
nothing favourable to him.

In defence he made a very long rambling addreswitnesses he called proved
nothing essential. Mr. Justice Burton went catgfaler the whole evidence. The
Jury, after having retired two or three minutesught in a verdict of Guilty.

Mr. Therry having prayed judgment, proclamatfon silence having been made,
Mr. Justice Burton proceeded, in a most solemniamdessive manner, to pass the
sentence of death upon the prisoner, and orderadfdri execution on Wednesday
morning, the body afterwards to be given to thgeons for dissection.[*]

See also Sydney Herald, 12 May 1836; AustralianMay 1836. [*]He was hanged:
Australian, 13 May 1836. Under (1752) 25 Geo. Il c. 37, s. 5 (An Act for Better Preventing the
Horrid Crime of Murder), the judge was empowered to order that the body of the murderer be
hanged in chains. If he did not order that, then the Act required that the body was to be
anatomised, that is, dissected by surgeons, before burial. The most influential contemporary
justification for capital punishment was that of William Paley, The Principles of Moral and
Political Philosophy, 1785, reprinted, Garland Publishing, New York, 1978, Book 6, chap. 9.
He argued that the purpose of criminal punishment was deterrence, not retribution. As
Linebaugh shows, the legislature's aim in providing for anatomising was to add to the
deterrent effect of capital punishment. In England, this led to riots against the surgeons: Peter
Lnebaugh, “"The Tyburn Riot against the Surgeons", in Hay et al. (eds), Albion's Fatal Tree:
Crime and Society in Eighteenth-Century England, Penguin, London, 1977.
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SYDNEY HERALD, 12/05/1836

Supreme Court of New South Wales

Burton J., 6 May 1836

Friday, May 6. - Before Mr. Justice Burton and ditsliy Jury.

RONALD MACDONALD was indicted for the wilful murder cALEXANDER
MACDONALD , at Bathurst, on the 18th January last.
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It appeared on the evidence PATRICK CONNELL , a servant tdGEORGE
COX, Esq., that he was travelling from the Nepean, stogped at the Macdonalds'
house to take refreshment; the deceased and g@nprj although of the same name
were not relations, and both lived in the same é@pwustness, who had spirits with
him, gave the inmates of the house some liquor tlaeglall had dinner together; after
dinner the deceased got on his horse and wenb@ather some cattle into the stock-
yard, and the prisoner followed him; and in the reseuof a few minutes, witness
hearing a noise in the yard, went out, and sawdgeeased lying dead; blood was
flowing freely from his head, which had formed aopolose to the body, at which
two dogs were lapping; witness returned to the @pasd accused the prisoner - who
had returned there before the witness - of the sruod the deceased, when the
prisoner said - ““devil's cure to him, he got narenthan he deserved, let him lie there
and be damned;" witness, accompanied by another wemt to the stock-yard and
brought the deceased to the house and laid him lbedathe prisoner then asked
witness's wife to wash the deceased (who was tinvg),avhich she did; witness saw
two sticks lying in the stock-yard, but could ndemtify the two produced as the
same; on the following morning, prisoner said thatknew it would happen some
time or other, as they had had a quarrel for fiwarg, and that he knew he must suffer
for it; prisoner told witness that he had left theceased once, and he wished he had
remained away from him; but, by some fatality hel heturned and lived with the
deceased; on the following morning, when witness @o, he saw the prisoner
walking backwards and forwards before the doomests asked the prisoner how his
mate (meaning the deceased) was, to which prisepéed, he is right enough;" but
on witness going in he found the deceased dead,mangdiately acquainted the
prisoner therewith, who answered - ““Yes, and Id@ad too;" after the deed, a man
named Fitzpatrick called at the house and offepguutchase a horse belonging to the
prisoner, but he observed that he would not sedlsit now, money was no use to him.
On his cross-examination, the witness stated tisomper had told him that a quarrel
had occurred about branding a beast, when pridwagetold the deceased that he (the
prisoner) lived on the square, but that the deckéised on the cross, and that the
prisoner would not be concerned with him.

Several witnesses were called, who deposedjteaerel having originated between
the prisoner and the deceased, and that the decbhadestruck the prisoner with a
roping stick, when the prisoner struck the deceasedturn with another stick, and
repeated his blows on the head when deceased whe gnound.

JOHN KING , a material witness, swore that he arrived at Maattl's farm on the
day after the murder, and saw the deceased lying loed with two or three cuts on
the forehead and one on the side of the head;nengold witness that the deceased
had struck him with a roping pole, and that he hetdirned the blow with a stick
which he had in his hand, and that they had stamekanother indiscriminately until
the deceased fell.

Mr. LISCOMBE , Coroner for Bathurst, stated that he got the @actof the death
of the deceased some days after the reported muitthdr he tried to obtain the
services of a medical man to proceed to the pldverevthe murder was committed,
but could not get one to go thither on accounhefdmallness of the fee, £2, which no
medical gentlemen would take, as the distance via®ddl miles from Bathurst;
witness proceeded to the station and held an Ingurethe body; and had to raise the
scalp from the head himself, to arrive at any &attery conclusion as to the cause of
deceased's death; his examination of the deceaaetavway satisfactory, as witness
could not perceive any fracture on the skull, anpp®sed that the deceased's death
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had been occasioned by extravasated blood pressitige brain from the blows; this,
however, was merely a supposition as he could dwlye a private and not a
professional opinion.

His Honor observed on the want of foresight e Coroner, or as it afterwards
appeared, the absence of power in the Coronertimgesurgical attendance in such
cases; £2, or £3, or any other sum was insignifiedren the ends of justice were in
question; £30 ought to be given, if required, sodhan injustice should be done.
This was the case for the prosecution, and thempgismade no defence, but called
witnesses.

Mr. CHARLES CAMPBELL knew the prisoner for fourteen years, and coneiler
him to be a very quiet, sober, industrious, andesbman; witness had also known
the deceased, who was a very passionate, interapagat.

His Honor summed up at length, and the Juryeetior some time and returned
into Court; acquitted the prisoner of the capithhrge, and found a verdict of
manslaughter. 7 years transportation. See alssirdlian, 13 May 1836; Sydney
Gazette, 10 May 1836.
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SYDNEY HERALD, 16/05/1836

Dowling A.C.J., 13 May 1836

Friday, May 13 - Before His Honor Chief Justice Diogy and a Civil Jury.

Jack Congo Murrell, and Bummaree, were severatliciad for the murders of other
two Aboriginal Natives, at Windsor, on the 21st Beber last.

When arraigned and called on to plead, the prisortarough their interpreter (the
Rev. Mr. Threlkeld), stated that they had assaulteddeceased men in consequence
of injuries they had received from them, which weasered by the Court as a plea of
“Not Guilty;" and when asked by what Jury they Wiobe tried, they required a Jury
of Blackfellows. His Honor stated that they coulot have such a Jury; and after
some explanation by the interpreter, they choseihJuiry.

When the Jury was sworn, it was announced thatSvdney Stephen, who had been
assigned to the prisoners, was ill in bed and caoad attend, in consequence of
which, His Honor requested Mr. Windeyer to actlasrtCounsel at a short notice,
and that Gentleman stated he would do his beshén.

Jack Congo Murrell was then put on his trial fae thurder of Pat Carey, at Windsor,
on the 21st December last.

Mr. Therry opened the case, and in the coursesoatidress remarked, that although
the Crown Officers would wish that the prisonersiwgtl have the benefit of Counsel,
yet when it was considered that the Judge was @bdmsthe prisoner, he thought
that in this case the prisoner's friends and advis®uld be perfectly satisfied.

His Honor said that Mr. Therry's assertion that thelge was Counsel for the
prisoner, was a most erroneous supposition, whehdlieved was too generally
conceived; the Judge's utmost duty was to seeguptioperly administered; he held
the scale of justice in his hands, and no more.

The case for the prosecution being closed, Mr. ed said the prisoner had nothing
to say and had no witnesses to call, as the orilyeases they could have called were
Blacks like themselves, who could not be swornthey did not believe in a future
state.

His Honor said that the point had never been ddgithecause it had never been
mooted; he would not say whether they could be @ddchas evidence or not until the
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question came before him. If the prisoners had witgesses they might try the
guestion.

Mr. Windeyer then proposed to call a native namedGM, who was in Court, to
speak as to the customs of the Blacks; but His Heaml he could not admit evidence
of the customs, which had been solemnly argueddactied by the Court as having
no influence on the case. If Mr. Windeyer had aitpesses as to fact he might bring
them forward.

Mr. Windeyer said he had not; but contended thexe mo case for the Jury.

Mr. Therry replied; and His Honor said he shouldaiely let the case go to the Jury
on the evidence.

His Honor then summed up. This was a most impbiase, being the first of the
sort ever brought before the Supreme Court of NewtfsWales, and which would be
a precedent for future proceedings in like cases! recently it had been the general
opinion of the Public and of one or two of the Jesighat the Aboriginal Blacks were
not amenable to British law, excepting when thereggjon was made on a white
man; but the case had lately come under the caaside of the Judges, who had
decided that by the Act of Parliament, in striainte, the Court had jurisdiction of
them, and they were amenable to British law; arglHttinor stated, that the Jury were
legally in charge of the prisoner. If the prisgnieowever, was amenable to British
law, he was equally entitled to the protectionhs taw, and to all the advantages that
the law gave to other subjects; and although it beein stated in evidence that the
Blacks were generally considered as beasts of dhestf he, in presence of the
Almighty God declared, that he looked on them asdm beings, having souls to be
saved, and under the same divine protection aspears. With respect to their
admission as witnesses, the law which required tteeemswer for offences, allowed
them to defend themselves in the best way theydcauld if witnesses of their own
nation could not be put on their oaths, yet eviéemight be obtained from them in
the best manner possible. His Honor then readdtiss of the evidence, and the Jury
retired a few minutes, and returned a verdict of Goilty.

Mr. Therry said he did not suppose the Attorney-€ahwould proceed against the
other Black, as the cases were similar, and bgtlentted on the same evidence. The

prisoners were discharged.

See also the almost identical report in the Australian, 17 May 1836. The judge's notebook
account of the trial is at Dowling, Proceedings of the Supreme Court, Vol. 122(2), pp 125-142,
State Records of New South Wales, 2/3306.
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Supreme Court of New South Wales

Dowling A.C.J., 14 May 1836

Before the Acting Chief Justice and a Military Jury

WILLIAM DASEY alias CASEY stood indicted for the wilful murder ;dETER
HANNS, at Ballantyne Creek, in the district of Cassilis the 12th February, by
beating him with a stick. It appeared from thedevice that prisoner was assigned to
a Mr. Vincent, and that deceased was a runawaydiin the neighbouring bush; both
parties were well acquainted with each other; endhy charged in the indictment
prisoner invited the deceased into his hut, andéraffiving him some victuals,
produced some run, of which the latter drank ulmilbecame intoxicated; he then
bound his arms behind his back, and with a thiagdk dteat him about the head and
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body in such a dreadful manner as caused the @é¢d#anns two days afterwards;
after this prisoner absconded, but was subsequ&kBn about 80 miles from his
master's station; when taken into custody, and wgnalong the road with the
constable, he asked the latter if it would not leétdy for him to tell the truth; the
constable answered in the affirmative; when pris@aad that he and deceased had
been drinking together, and when he struck therd did not mean to hurt him, but
was quite willing to die for it. The fact of priser having so maltreated deceased was
clearly established by evidence independent obpess confession.

Prisoner in defence put in a written statemehich was to the effect that deceased
had entered his hut and robbed him, and also #mwedtto shoot him - a few days
before the assault was committed, on the day cbargemet with him and made him
drunk in order that he (prisoner) might the morsilgaecure him, and by that means
compel the deceased to disclose where he had tédlatme things stolen.

His Honor, in putting the case to the Jury, saithe case was involved in some
degree of uncertainty, obscurity, and doubt;, inadmwas many parts were
substantiated only by the statement of the prisbiveself. He further observed that
by a necessary and salutary local law, all conetsaahd free men were authorised to
detain any person whom they had reasonable grotmndsspect were transported
felons, or offenders illegally at large; this theyght do without warrant, but they
were bound to take them before the nearest Justitee Peace. [*] But the man at
the bar being himself a prisoner of the Crown, was$ under the local ordnance
empowered to take the deceased into custody. fBugy believed the evidence, even
supposing he had been empowered to take the marawhdid not justify him in
beating the deceased in so barbarous a mannerlwatlermis arms and feet were tied.
If a constable had done so, he would have beeronegge for the consequences.
Prisoner by law had no right to take the man inistedy, and if by blows (when he
had such illegal custody) death ensued, it wadl totant and meaning - murder.

The Jury, having a retired a few minutes, returmedrdict of Guilty.

Mr. Carter prayed judgment. Proclamation fdergie being made, His Honor,
addressing the prisoner, said:- William Dacey, @altgih you might suppose that you
were justified in apprehending the deceased, yewtiole of your conduct shows that
you were influenced by an unexampled malignity. wés a prisoner of the Crown,
you are a prisoner yourself, and might easily hee®ired him, whatever motive you
had for maltreating him in the manner you afterwgadd!; first seducing him to your
hut under pretence of being a friend and protegton, debauch him, make him a
prisoner, and treat him in such a manner as showdg/ be devoid of all feelings of
humanity; when he applied to you to be allowedrisweer a call of nature; when his
back was turned towards you, then you maltreated first striking him to the
ground, and afterwards kicking him in a vital pasiich showed a malignant and
bloody desire. You now stand convicted before yountry of a most dreadful
murder, the time of your life draws to a closeaifew hours you must expiate your
crime upon the public scaffold. During the sharte which yet remains | entreat you
by every means to make your peace with God. He passed the usual sentence of
death, and ordered him for execution on Monday mgrn Prisoner, who heard his
awful doom with apparent indifference, then saidwighed to say a few words - he
did the murder, but was not guilty of doing it intenally; he did not take the
deceased into custody for the purpose of delivehningup to his master, but merely
to get his own things from him. He was then rendofvrem the dock.

See also Sydney Herald, 19 May 1836.
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[*] The Sydney Herald, 19 May 1836, recorded thasgage as follows: “"His Honor,
in putting the case to the Jury, observed thaethgence was not quite clear as to the
circumstances charged against the prisoner. Tiiyendust consider that the deceased
was a bushranger, and a local ordinance empowearadtables and free men to
capture suspicious characters who could not acctrnthemselves; the prisoner,
however, being a convict, was not empowered toamd, if he had been, no person
was empowered to use unnecessary violence, forhwdifree man or a constable
would be held accountable, much more the prisonéflie Bushranging Act was
renewed for a further two years in 1836: 6 Wm 4 No.
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The soldierRYAN, convicted on Friday of the wilful murder at Lipeol, and
WILLIAM D’ARCY alias DASEY , convicted on Saturday for the same offence, at
Vincent's Station, district of Cassilliss, who wessdered for execution yesterday
morning, have been respited (we believe) until mynew morning (Wednesday.)
Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 09/08/1836

Burton J., 8 August 1836

Before Mr. Justice Burton.

The two menWILLIAM WALKER and JOHN GORE, tried on Saturday, were
again put to the bar this morning. - His Honor @dding them, said - ~"Prisoners, you
are now placed again at the bar in order that &icepart of your sentence may be
amended. You were convicted on Saturday, and rseedeto death. There was,
however, an informality in that sentence, and thelgés have caused it to be
amended. The Court would have been grieved to Hanmight you here
unnecessarily, but you have been given longer foneepentance, of which | trust
you make the best use in your power." The sentefdbde Court was, that they
should be taken to the place from whence they came,on Wednesday morning to
the place of execution, and there be hanged byeéle& until they were dead, their
bodies afterwards to be given over to the Surgedortse dissected and anatomised.
(It was the latter part of the sentence which atrisd the informality, it having been
omitted in the sentence passed on Saturday.)

[*] Under (1752) 25 Geo. Il c. 37, s. 5 (An Act for Better Preventing the Horrid Crime of
Murder), the judge was empowered to order that the body of the murderer be hanged in
chains. If he did not order that, then the Act required that the body was to be anatomised,
that is, dissected by surgeons, before burial. The most influential contemporary justification
for capital punishment was that of William Paley, The Principles of Moral and Political
Philosophy, 1785, reprinted, Garland Publishing, New York, 1978, Book 6, chap. 9. He
argued that the purpose of criminal punishment was deterrence, not retribution. As
Linebaugh shows, the legislature's aim in providing for anatomising was to add to the
deterrent effect of capital punishment. In England, this led to riots against the surgeons:
Peter Linebaugh, “"The Tyburn Riot against the Surgeons”, in Hay et al. (eds), Albion's Fatal
Tree: Crime and Society in Eighteenth-Century England, Penguin, London, 1977.
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Supreme Court of New South Wales
Burton J., 6 August 1836
SATURDAY, AUGUST 6.
Before Mr. Justice Burton and a Civil Jury.
WILLIAM WALKER stood indicted for the wilful murder GHOMAS WOODS,
by shooting him with a pistol, on the 22d May lastthe district of Cassilis; and
JOHN GORE stood likewise indicted for aiding and abettingtiie commission of
the said murder.

Mr. Therry, who conducted the case for the cromithout making any statement to
the Jury, called

JAMES DRISCOLL - | am assigned to Major Druitt, upon his farnCaissilis; on
the 21st May, | was in the lock up of Mr. Busbyy foeing in the bush; | was
sentenced to corporal punishment, but had to Wwagtyve myself up to Mr. Sibthorp,
by superintendent; when | absconded, Gore, wittheReField, and Gray, went with
me, Gray was with me, and Lipscomb in the lockthp;other prisoner belongs to Mr.
Fitzgerald's station; on the night of the 24th Ming two prisoners came to the lock
up (we were all asleep at the time) they knockedhatdoor, the constable Wm.
Byrnes, enquired who was that? one of them saidaldegot a prisoner, whom he had
found in the creek; Byrnes went for a piece of wéarda light; when he was putting
the wood on the fire, Walker said, don't make #&tlig want some tea and sugar;
Byrnes point to a box said, there it is; they tipen the constable into a corner, and
tied him up; they searched the place, Walker eeguiiow many men he had in
custody? he said four; Walker then said you haweagman named James Driscock;
Byrnes said yes; Walker then ordered two to comig and then another, and then
they ordered me to come out; we all stood at the for a time, the constable
remaining tied up; the prisoners then tied Woods myself together by the hands;
Walker stood at the door with a pistol in is halnid,face was painted, and he had on a
pea jacket; it was Gore who tied us up; the cotstabked what they were going to
do with us; they said to carry the swag for thenglkr told Gore to take a bayonet,
which was at that tie stuck in the wall; they tlogrened the door, and were going out,
when | said to Walker, young man, | don't want ¢oiigfo the bush; he put a pistol to
my head, and bid me hold my tongue; Woods and me, ity Walker's orders, each
took a bundle, Gore walked first, Woods and mehi middle, and Walker behind,
with the pistol; they made us walk on the side e toad; we went towards Jones'
Road, and halted near to Binnagaray, upon a fidige; day then was beginning to
break, Gore struck a light, and said they wouldehseme tea; we made a fire, Gore
put a large tree on the fire. Gore then orderetbustand up back to back, and tied
our four hands together; he then said he wouldriéandkerchief round our eyes, so
that we could see which way they went; Walker wi#ttng at this time upon a log
with a pistol in his hand; when Gore tied our eyes stepped to one side; the pistol
was then fire, Woodsfell, and me with him; Walkeasnabout four feet from us; when
he fired he came round, and stood over me; heksime twice with the butt end of
the pistol on the forehead, and knocked me dowvittj@afterwards | got up, and ran
away, Walker after me; when | had got a little aiigte, | fell down over a tree; when |
got up | saw Walker returning, and in a little tirm@w Gore and him standing by the
fire; cannot tell whether Woods struggled or n&inlg myself so frightened; | made
for Binngoroy station, when | got there | saw Jarfaall, | told him what had
happened at the lock up; | stopped there abouban&nd a half, when Gore came |
ran out of the hut, and concealed myself behindes yard; | was then called in by
one of the men; Gore met me at the door, he saideio "you are a lucky man, my
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life is in your hands;" he asked me if there wag llood on his face; there was not;
his face seemed to have been washed; he asked s@y toothing about it, being
frightened, | promised him | would not; he then goime water to wash the blood off
my face; | had a basin of milk; he then asked mgaanto the bush with him, but |
refused, and went on to the head station, whereSithorp was; | saw him, and told
him that two men had come to the lock up, and takeaut; | mentioned the name of
Gore, but not that of Walker; | did not know hinitat was about seven or eight
o'clock in the morning; the next day | was takersée the body; | then said he was
the same that had been tied to me; the body had lr@eight to Binngenay by those
who found it; it was much burnt and shrivelled tipere was a wound on the breast,
but it did not show plainly from having been buialker was facing Woods when
the pistol was fired; Gore and | took the bush tbee | stopped with him two days,
when | gave myself up; during that time we robbesheep station belonging to Mr.
King; we got some tea and sugar, and a pea jatkefs by Gore's desire that we
separated in the bush? when | met Gore at Binnggbeosaid that he had heard | told
Mr. Busby of the robbery at Mr. King's. [Furtherrmborative evidence being heard
- the learned prosecutor for the crown called.]

LUKE SIBTHORPE . - On the 20th May last, | was at Bennegillarogaiv Woods
on that day - stopt and searched him, he said tdban robbed of a pistol the night
before; | took him into custody and gave him inrgeaof a constable; on the Sunday
morning | received a note from Mr. Busby to mustemany men as | could - to get a
black boy and meet him without delay. (He thenraoorated part of Driscoll's
evidence.) They went to track them. We couldse# any tracks, but the black boy
ran them easily, and said in his native tongue thete were four. Blacks are so
quick in tracking, that he showed us where they &t@onbled over bushes in the
night, and the cause of their fall. As we werengailong Mr. Busby cried out, Good
God! here is the body. It was laying on a fireiagiaa forked tree. | recognised it
immediately; it was laying partly side ways but sotmuch consumed as to prevent
identification. The black boy got sick and dectinieacking any more that day, but
said when the sun rose on he morrow he would be tabtrack the prisoners. We
afterwards proceeded to Walker's hut and took mio custody. Thinking that
Driscoll had something to do in the murder, | oetkehim to go up to see the body.
When brought to view the body | said, Driscoll ist that a horrible sight? He put
both his hands up to his face and burst out a grgimd said, " Sir, Gore is one of the
men who murdered him, | don't know the other maaise." (Driscoll then told him
the same story as given in his evidence above.)is Tlosed the case for the
prosecution.

Mr. WINDEYER , Junior, on the part of the prisoners, then took two dines:
1st, that since the issuing of the King's proclaomain November last, making legal
counties in this colony, all the legality appliexithem, as to counties in England. In
all informations at home it was required that thartioular country wherein the
offence had been committed should be set forththigrinformation it merely said in
New South Wales to wit, whereas the country alsmkhhave been specified.

Mr. Justice Burton said he was quite willinghtear any argument upon the point,
but the practice alluded to did not apply heretfos reason - that the Supreme Court
sitting here had jurisdiction over the whole colpmshilst by the English Common
Law the offender must be tired in the county whitiee offence has been committed.
If circuit courts were established here the obgettnight be good, but at present it
was only one large country. He however would tk®ete of the matter.
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Mr. Windeyer said, the next point was that tlaene of the deceased had not been
properly proved, viz.: as to whether it was WoodMwods as it ought to have been
according to 2nd Hale page 181. In support ofolpimion he alluded to the case of
Sheen for the murder of his child.

Mr. Justice Burton, considered that the questibidentity of person was one for
the Jury; but even if it were good, it would be raf advantage to the prisoners,
inasmuch as he would immediately direct a fresbrmftion to be drawn up against
them.

Two or three witnesses were then called, buir teeidence contained nothing
material.

His Honor, previous to summing up, requestedJimy would stand whilst he was
going through the evidence in order that theirrdibeé might be kept awake, as no
doubt from the length of time they had been siitisgme of them were fatigued.
When he had gone very carefully through the whalsec the Jury retired for five
minutes, and returned a verdict of Guilty.

His Honor then proceeded to pass sentence,imgaehich he observed that it then
became his duty to pass upon them that sentenaadkeawful a Judge could pass,
as it was to usher them before the Great Judgé tifeaworld. The Jury had found
them guilty after a long and impatrtial trial. Heingself) had no doubt whatever of
their guilt; he could have felt no hesitation whegtein returning the same verdict.
There were few cases perhaps in which the guithefparties was rendered more
plain than their's. It had pleased the AlmightydGo place around them such
circumstances as could not fail to establish a bion. They might have thought
that the darkness of night would conceal theirtgbilit, it was well for all to know
that where blood was shed the perpetrator rarelgpesl in this world, or if he did,
still an awful judgment awaited him in the next.ho® was the time between a
murderer's conviction, and his groan! He entredledn as they knew they would
shortly have to appear before an all seeing Jutgeyrepare themselves, by a
confession of their guilt, not so much for the Haiition of their Judges here, but by
clearing their own conscience they might be thdebgtrepared to enter into the
presence of the Great Judge of all. He then poebé pass sentence of death upon
them, and ordered them for execution on Monday mgrij*]

See also Sydney Herald, 8 August 1836. For tla jtrdge's notes of the case, see
Burton, Notes of Criminal Cases, vol. 26, StatedRés of New South Wales, 2/2426,
p. 108, noting that Walker was “bond" (that isnwiot) at the time of trial, and
making no note of the civil status of Gore.

By a two to one decision in 1838, the Supreme Cheild that the “"Colony of New
South Wales" was not a sufficient description farespass. Justice Willis dissented,
saying that New South Wales was one great coutiiyhe majority judges were
Dowling C.J. and Burton J.): Lewis v Klensendor|lfydney Herald, 13 July 1838.

[*] Walker and Gore were executed on Wednesdayhugust 1836.

Decisions of the Superior Courts of New South Walg88-1899; Published by the
Division of Law Macquarie University

SYDNEY HERALD, 15/08/1836

Kinchela J., 12 and 13 August 1836

Before Mr. Justice Kinchela and a Military Jury.

WILLIAM JAMES , a free man, residing at Twenty-mile Hollow, ire tHistrict of
Bathurst, was indicted for the wilful murder MARY his wife, by strangling her
with a handkerchief on the 12th October last.
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When the Jury had been sworn, Mr. Foster reqddst Honor to take a note of his
objection to the competency of the Court to try phisoner, he having been formerly
tried, when through the drunkenness of a witness jtiny had been discharged
without giving a verdict.

The Judge said that the proper method would Heeen for the prisoner to have
pleaded his former trial; he would however rese¢heepoint.

The Attorney-General briefly stated the caseh jury. The prisoner's wife had
threatened to hang herself, and had tied a handikéno a rafter for that purpose,
when the prisoner not only put it round her neakt, $hoved her off the box. If he
proved these facts the Judge would tell them it masder. The prisoner had been
arraigned last Session, but a witness being drunkJhstice Burton discharged the
jury. Now, he (the Attorney-General) was not velgar whether a Judge had power
to discharge a jury; at any rate he should likadwe the decision of a full Court. In
the present case if the jury acquitted the prisemethe facts, of course the point of
law would be gone; if they found him guilty he wddlave the benefit of it.

The following witnesses were then called:-

PATRICK CAHAN , private in the 4th Regiment, being sworn, statedthe 12th
October last, | was in company with Corporal Speatdhe prisoner's house, at
Twenty-mile Hollow; we called in to light our pip@sthe afternoon; we remained but
a very short time, we saw the prisoner and somklreim; three or four minutes
afterwards a female named Smith called me in toMexe James; | looked between
the slabs and saw her hanging by a black handledritioim the rafters; there was a
box near her feet, she appeared to be dead; he agard up as if she had been trying
to lay hold of the handkerchief; I called out tor@mral Spence and told him; the
prisoner was in the kitchen, and he came to me Wieatled out, and said “"go and
cut her down," | told him to go himself, and | séive prisoner's son go in the room
with a knife to cut her down and | think the prisorelped him; a publican named
Pembroke, who resided near the spot, came up, iemdite, and the Corporal, went
into the room, the deceased was lying on the flaod Mr. Pembroke said he was
sure she was dead; the prisoner was sober, heraggesbe melancholy.
Cross-examined - When we first went in we saw thigoper near the fire; not more
than five minutes had elapsed when Jane Smithdcalle, | went in immediately,
James was still in the kitchen; | cannot say whethe door was locked inside;
Corporal Spence went to Pembroke's; | did not bheadeceased when we first went
in; if she had made any alarm | must have hear@riégran did not give me the alarm,
it was Jane Smith; | saw Creran in the house &fterPembroke had arrived; some
time had then elapsed; | saw him come out of amgtan,; there was no time for the
prisoner to have hung his wife from the first tilnentered until | gave the alarm; no
person without peeping could see Mrs. James hanging

Re-examined - Creran might have got into theshdwy another door; | do not know
whether he was in the house before; | was askimga@rsome questions, but he told
me | was no magistrate.

By a Juror - Creran said he knew all about it.

PATRICK CRERAN - | have been free three years, | have been tarsya the
colony; | was at Pembroke's the day Mrs James wagdd; one of her sons came
crying out that his mother was hanging; it was al@ght or nine o'clock in the day; |
went up to the house; | saw James, and | askedvhizh was the matter, he said there
was nothing the matter and asked me what businead there; the children were all
laughing at the door; | went into the room and shes woman hanging; | cut her
down; James was standing with his back to the fieethreatened me, and said | had
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not right to interfere; there was a dispute betwaenand James; | got him fined forty
shillings, he did not like to see me about the eopliieard James say, " let her hang
and be d--d;" this was before | cut her down; sl Wwanging by a red handkerchief;
when | cut her down she was a long time beforecahee too; when she did come too
she took some rum that James had, but he gave feshaand she fell down; | had
seen Mrs. James before that morning; while | wgsdrto recover Mrs. James, the
prisoner was in the kitchen, he gave me no assistavhen Mrs. James came into the
kitchen she said she understood | was the b--yadigat cut he down; she was angry
with me; | said | did cut her down, and | asked lieshe was not glad of it; she
replied no, the prisoner had been long enough dryinon, and that if | had not
interfered she would have been in a better woilte prisoner and his wife then had
a dispute about Jane Smith, and | went into anatien, and by standing on the sofa
| was able to see into the room in which the presand his wife usually slept; | saw
Mrs. James with a black handkerchief in her hanitkvkhe tied to a rafter; she asked
the prisoner, who was in the next room, where kst son was, and he said he had
gone for sugar; Mrs. James then got on a box, legrtisoner came to the room door
and asked her if she was as game as she pretesitedaid she wanted to see her
eldest son; the prisoner said stop a minute, aed put the handkerchief round her
neck and pushed her off the box; he then draggetyhthe feet; he then left her and
went into the kitchen; the son almost immediatedyne in and cut her down; the
sudden jerk he gave her must have hung her; | bawgdldiers come in; | heard the
soldier sing out; | was on the sofa and was loolongr the wall when | saw the
prisoner drag his wife by the feet; | intended &vén cut her down, but the son was
before me; the boy entered the room almost immelgiafter the prisoner left it.

Cross-examined - | was drinking at Pembroke'swiine son came to me; | was at
the door and saw the boy; I got there in time teedger; | was in the house the second
time but was not in time then; it was after thedgaks had come in to light their pipes
that James acted as | described; | do not knowhehehe door was locked inside; |
did not tell constable Abrahams that the door vemkdd, | should have made an
alarm if | had not been afraid the prisoner wouddvén escaped; if | had done such a
deed | should have run away; | knew he had pistolthe house; and | told the
magistrates at Penrith that was the reason; tlemper had threatened to take my life;
| thought it was necessary for me to keep my eyehiom there was no time lost
before the soldiers made an alarm; | did at one tawy | saw the deceased through
the slabs, but it was the first time | alluded ltdp not think | said so with regard to
the second time; the box was about half a yard; liighight have been more or less; |
did not hear Jane Smith call the soldiers; | ditl se®e the soldier from the time he it
his pipe until Mr. Pembroke was in the house; Intd see him look through the door;
when | saw the prisoner leave the room; | got dewrgently as | could in order that
the prisoner might not hear me for fear he sholdevbmy brains out, and | got out of
the room as quick as possible but the son was &efier

Cahan re-called, | never left the house from timee Smith called me until
Pembroke came up; if Creran had been trying totleeitwoman down | must have
seen him.

Cross-examination of Creran continued. | laid informations against James, |
convicted him on one of them; | was charged withypsg but it could not be proved,; |
was in the house about settling one of the infoionat the prisoner sent for me and
offered me a pound and a pistol; | have just beeing evidence in the other court; |
swore that all my clothes were stripped off me, tiedman who was with me swore |
was not stripped, but it is easy to get peoplewieas any thing; James was partly
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drunk; | was not out of the house from the time wfaes hanging the first time until

the second time; | remained in the room all thasetithrough what | heard amongst
them; | wanted to see whether she was for hangangelf, or he was for hanging her;
| saw that officer (Mr. Faunce) come in.

Mr. PEMRBOKE an inn keeper residing at Twenty-mile Hollow. @aral Spence
called me and said Mrs. James was hanging; | wenb the house; the body was cut
down; | recommended James to send to the depat foedical man, but he refused;
the body was quite dead; | saw Creran in the house.

Cross-examined - The prisoner refused to semrd afomedical attendant; he
afterwards appeared to be in great tribulation,dibeeased was subject to take a drop;
Creran called me on one side and pointed out & gfacn where he said he saw the
prisoner commit the act; | did not know anythingabthe deceased having attempted
to hang herself before; I do not think Creran wasng house that morning; |
understood Creran to say he had seen throughahs; die did not tell me that he had
got on the sofa and looked over the wall; | carsayt whether he could have done so;
no person came to my house and called Creran é&mdaut the woman down.

Mr. THOMAS BLACK , surgeon - On examining the body of the deceddednd
one or two slight contusions on the eye, but ttimky were inflicted by her falling
forward after she had been cut down; she diedrapgtilation, which | have no doubt
was caused by hanging.

Cross-examined - Creran said he saw the traosaittrough the slabs; he never
said anything about sofa or bark; he said her ieee about the height of the table
from the ground, but that was impossible, as frben gosition of the handkerchief,
her feet could only just be clear of the groundedollect Creran was flogger at the
station; from the very inconsistent manner in whiehgave his evidence | would not
believe him on his oath.

The prisoner made no defence, but called theviirig witnesses:--

District ConstablSAMUEL - | was sent to the Twenty-mile Hollow; Crerandtol
me the door was bolted inside; he took me intarikele room and shewed me where
he said he stood to see James put the handkeost@ehis wife's head; | am a taller
man than Creran, but when | got on the sofa | cooldsee over; | could not lift the
bark, | was not high enough.

LieutenantFAUNCE, 4th Regiment - | was on the spot with Mr. Camplbled
magistrate just after the affair; Creran did ndeohis evidence; after all the persons
had been examined, Mr. Campbell said as Creranawasstable he would examine
him, and then he told this long story; | would batieve him on his oath; The box
pointed out as the one from which the deceasedthvas/n, was about seven inches
high.

Mr. Foster said that he had other witnesseshéutid not think it was necessary to
call them.

Mr. Justice Kinchela said, that in law, a persdmo assisted another to commit
suicide, was guilty of murder; so that in a casemhwo disappointed lovers agreed
to commit suicide, and went out in a boat for theppse of drowning themselves, and
one of them survived, the survivor was held to bigtygof murder, and the case was
afterwards argued before the twelve judges, whoevedrthe same opinion. The
present case as it affected the prisoner, stoadysoh the evidence of Creran; they
had heard his evidence, and they had heard whabéea said about him, and it was
for them to shew by their verdict whether they &atid him.

When the Jury had been absent about half an bwey returned, and the Foreman
(Captain Macpherson) said that they wished to emardames the son of the prisoner,
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who cut his mother down. Mr. Justice Kinchela shit they were bound to return a
verdict on the evidence laid before them; they do@-examine any witness they
pleased, but they could call no new ones; neithemptrosecutor or the defendant had
called him, and the Jury could not. Captain Md ghat there was no likelihood of

their agreeing, and they again left the Court whiels adjourned for two hours.

Soon after seven o'clock the Jury again returne@dort, and said that they were
unable to agree upon which His Honor said that be wery sorry, but he must lock

them up for the night. He could not discharge tlethout the consent of the Crown

and the prisoner. If the Crown would forego thegecution entirely, or the prisoner

consent to be tried again, a Juror could be withdratherwise they were entitled to

a verdict. Mr. Carter on the part of the Attorr@gneral, and Mr. Foster on the part
of the prisoner refused to acceded to the suggestied the Jury were locked up for
the night.

Saturday, August 13. - Upon Mr. Justice Kincheaking his seat this morning, the
jury in James' case, who had been locked up altha@me into Court and returned a
verdict of Guilty. Death. Ordered for execution BMonday morning. His Honor
stated that he would respite the prisoner untitteld take the opinion of the Judges
on the point raised in his behalf by Mr. Foster.

See also Sydney Gazette, 16 August 1836; Australi@mugust 1836. James was
respited until the opinion of the Crown LawyersEingland was made known. In the
meantime, he was still in the condemned cell in é&Nolver 1836: Australian, 8

November 1836.
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Burton, Notes of Criminal Cases, vol. 26, State Reods of New South Wales,
212427

Dowling A.C.J. and Burton and Kinchela 19, August 1836

[p. 92] [TheKing v Thomas James]|

In the Supreme Court of New South Wales.

19 August 1836.

In Chambers, before Dowling ACJ Burton J. and Kelahl.

Case

On the 12th January 1836 the prisoner named inmidnegin was put upon his trial
before His Honor Mr Justice Burton in the Suprensen®for the wilful murder of his
wife. After the Jury had been sworn and chargeith ¥ie prisoner and some of the
merits of the case were gone into a material wiriesthe prosecution being put into
the box the presiding Judge discovered that th@es# was so drunk as to be
incapable of giving Evidence. Whereupon the ledirdadge adjourns the further
prosecution of the case for two hours, and diretbted in the [p. 93] meantime the
witness should be taken to the General Hospitalthfe purpose of having remedies
applied to him, as were within the skill of the §eon to restore him to a fit state to
give evidence. After the lapse of considerably entvan two hours the proceedings
were resumed the witness then appearing to hawevessd he was sworn and
proceeded with his evidence far enough to shewhbawvas a very material witness
when he became again incapable of giving eviderooa the operation of the healed
Court upon his previous intoxication.

It was then late in the day, and the learned Jwdae applied to by His Majesty's
Attorney General to discharge the Jury from givamy verdict he stating that he had
no other witnesses in the case, and that he cailéxpect a conviction under such
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circumstances and the Attorney General proposesbtain the prisoners consent to
that proceeding [p. 94] but it was immediately abgel to by the prisoners Counsel
that he ought not to be asked for his consent tlagagrisoner was instructed by them
not to give his consent. The Judge states thab inew and embarrassing a situation
as he was then placed in not having the opportwfigonsulting either of his brother
Judges on the point he should act as he believee tmest for the substantial ends of
Justice. That neither a conviction nor an acquitt@er such circumstances would be
satisfactory to the Public mind. Especially agdwend that the minds of the Jury had
been disturbed from the grave consideration ofctee by what they had witnessed.
He would do that which he had the power to do ifhiael not the power with the
prisoners consent he would not put the prisonegite his consent he would take
upon himself to discharge the Jury from [p. 95]Jimva verdict and he did so stating
that it was like the case of sudden illness andlved it into a case of necessity; and
to prevent the ends of Justice being defeatedreTlas no proof that the witness had
been made drunk by the prisoner or by any persdmsainstance. Next day, the
learned Judge communicated to Chief Justice Fahgesourse he had taken, and that
learned Judge authorised him to state from the Beti@at the course taken was
warranted by the circumstances and that in hisiopia person incapacitated by
intoxication from giving evidence, was to be regatdn the same light as a witness
becoming suddenly ill, in which case, the Jury rhigh discharged from giving a
verdict, leaving it to the discretion of the Attesn General whether under the
circumstances he would put the prisoner again snriail for the offence. At the last
Session of the [p. 96] Supreme Court before His dovr Justice Kinchela the
prisoner was tried on the same identical indictmfenind guilty and sentenced to
death according to law. The learned Judge resghedsentence, upon a doubt
whether, the Judge having at the former trial disgad the Jury without giving a
verdict of Guilty or Not Guilty. The prisoner caube again put upon his trial for the
same offence and reserved the question for thedwrasion of all the Judges.

The case was argued before the Judges at Chambettsee0l9 August 1836 by
Mr.Foster for the prisoner and J.H.Plunkett Esdqtovkey General for the Crown.
Dowling Acting Chief Justice.

| am of opinion that there is no authority in tlevlto warrant a Judge in discharging
a Jury from giving a verdict under the circumstanstted in this case; and without
some authority or express decision to guide mp; 8F] should be slow, constituted
as the Bench of New South Wales is, in point of atioal strength, in concurring in a
resolution so important to the administration oftie. | have looked diligently
through all the authorities bearing on the questiut | can find none either in point
or analagous to it. In Kenlocks case Foster Béhat Mr Justice Foster says is that
the question there was "not" whether the court megharge a jury sworn and
charged, where under practices appear to have ussehto keep material witnesses
out of the way; or where such witnesses have beemepted by sudden and
unforseen accidents" That being the question he $agive no opinion upon it". All
that he says is "only let it be remembered that@.d.Hale / Hale 296 296-7 justifieth
this practice which he saith, prevailed in his tildehad long prevailed, by strong
arguments drawn from the end [p. 98] of Governmemd the demands of public
justice." But Lord Hale is no authority for theeprse point now raised. The
discharging of the Jury in this instance can ordyjustified on the grounds of great
necessity, which could not have been avoided. ofler means must, | apprehend,
have been exhausted before the general rule cave been departed from "That a
Jury once sworn and charged in a Capital case tdrendischarged without giving a



New South Wales Inquests, 1836; 05 June 2008 33

verdict”. No doubt there are a great many exceptto this rule to be collected from
decided cases, but no case can be found in poirthéopresent. Voluntary
drunkenness can scarcely be considered as a saddemforseen accident within the
contemplation of Mr. Justice Foster, even if he hadself given an authoritative
opinion on the subject. The fair interpretation 909] of this passage in that learned
Judge's decision in Kenlock's case, must be, tapacity of the witness from the act
of God, or some sudden infirmity which could novédeen anticipated at the time
the witness was tendered to give evidence. Thesséy for discharging the Jury
must be inevitable arising from circumstances witohbld not have been previously
contemplated Was this a case of necessity? Mightdntingency have been guarded
against? Before the Jury were charged with theopsr it was the duty of the
prosecutor to have ascertained whether all theessi®s proposed to be called were in
attendance and in a fit state to be examined, difthen to have moved the Court to
postpone the trial. Again even after it was digred that the witness in question was
incapacitated by temporary drunkenness, it was etemp to the Judge to have
adjourned the trial for a longer [p. 100] time thewo hours, to enable him to become
sober. Be it that this might subject the Jurydme inconvenience, yet it was a lesser
evil than that of discharging the Jury altogetherthe infraction of a sacred rule,
which ought never to be broken through unless fextteme necessity. Here the
point of absolute necessity had not arrived at ttimee the Jury were discharged.
There is a vast difference between the sudden awigp of a witness from
drunkenness and that of a Juryman taken ill duriagy The Jury is a most essential
part of the Court, and as much so as the Judgeprdsides. The hopeless recovery
of a Juror taken ill after he is sworn and chargeth the prisoner, is a case of
absolute necessity for there no verdict of the Jowuld be given without the
concurrence of the whole twelve. The cases thexadd services being discharged
where one or more became ill, are not [p. 101]ag@us [sic]. Adverting therefore to
the circumstances of the case I think the poimesfessity for the proceeding had not
arrived at the time the Jury were discharged. IA¢gents the point is too doubtful,
without some clear authority upon it to satisfy mmynd as to the propriety of
discharging the first Jury. James Dowling ACJSaptember 1836.
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SYDNEY HERALD, 07/11/1836

Supreme Court of New South Wales

Kinchela J., 4 November 1836

A Military Jury was now sworn in.

THOMAS WALKER , assigned to MrHENRY DANGAR, was indicted for
murdering some person to the Attorney-General uwkndy shooting him at New
England, in the county of Brisbane, on the 23d pfilA A second count laid the
persons name a¥OHN POOLE.

The Attorney-General in opening the case s&idi the murdered man was a
bushranger, and the prisoner was in commission kith and had deliberately shot
him. Although by law, any Constable or other fpmgson was authorised to shoot a
bushranger if he had no other means of detaining tfia person in connexion with
bushrangers deliberately kill one of them, it waga@nly murder.

HUGH O’NEIL . - | am a private in the Mounted Police; in Agaist | was on duty
at Colonel Dumaresq's; | heard that bushrangers tasbe harboured at Mr. Dangar's
station, about five or six miles from Dumaresq’k.went there in company with
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another private and a sergeant. The prisonereab#n was shepherd there; | found
him at some distance from the station with somé&stproperty in his possession, at
eight o'clock in the morning; he had two jacketd arpair of trousers on his arm, with
Colonel Dumaresq's marks on, | apprehended himsaitethat the bushrangers had
given him the things, and that they were to rob ®ory's and Mr. Chilcott's station
the day after. These stations were about twelesniom Mr. Dangar's. We went to
Cory's station and remained there all day, at nighteft the station and encamped in
the bush. We herd of their committing more robderat Dumaresq's, and as the
prisoner was only hindering us, we let him go agda We came up with the
bushrangers on the morning of the 23rd April, whéey were robbing Mr.
Dumaresq's station a third time. We were in theseowhen they came up and went
out; we had left our horses away from the house; aivthe bushrangers had horses;
there was one on foot, who went towards Dangeatsost, we fired at them but they
escaped. We proceeded to Dangar's station; omodee we found a jacket. The
prisoner had no jacket, he said that the bushrangad been there and taken his
jacket away from him. The next morning we agaimwie the station; the prisoner
had a musket and fowling piece, which he held upi@sode up and said, here they
are. We took him into custody again, and he tadhe shot one of the bushrangers
that morning. He said that one of the bushranganse to the hut at three o'clock in
the morning, and forced him to go along with himra® one of Mr. John Dangar's
stations. On the road, the bushranger, James Readetired and laid down, leaving
him (the prisoner), to keep watch and see thaPilee did not come down, and that
while he was asleep he shot him dead. He saidntre never moved. | asked him
why he shot him, and he said to save himself. Jiteoner accompanied us to the
spot where the body was lying in the bush. Wegad the body, the wound was
through the heart. He did not tell me he had #ghetman until we had taken him in
charge. We found two blankets, some powder and, simal things lying near the
body.

Cross-examined. - You told me that that the tasiers had come to the hut and
killed a sheep belonging to your master, but yalurgt tell us so until we found the
sheep in the hut under the bed. You did not say gmthes had been stolen. | never
found any bushrangers in your hut, but from my ifngdstolen property there, and
other reasons, | am sure you had connexion witmth®MUNDAY , the hutkeeper
said you were forced away, but he is as big a ragugur are.

Re-examined - He said that Poole came to theumitsaid, Walker, you must come
with me to rob Mr. John Dangar's station, and thatprisoner said he did not want to
go, but Poole said he must, and he went. Walkdr@ his name was James Poole,
but that is supposed to have been a false name.

Mr. ADAM WIGHTMAN - | reside at Colonel Dumaresq's establishmerftof
Heller's; the jackets produced at the Invermeinr€bause, by the mounted police as
having been taken from the prisoner, were the ptgpe# Colonel Dumaresq, and
had been stolen by bushrangers.

SerjeantOHN TEMPLE corroborated the evidence of private O'Neil.

The prisoner made no defence.

In putting the case to the jury, Mr. Justice dfiela said that under the
circumstances of the case, the only justificatiauid have been that he had killed the
man for the purpose of preserving his own lifew#s no excuse that he had done so
for the sake of procuring a mitigation of punishinfam other offences which he had
committed. Guilty - Death. Ordered for executmnMonday (this) morning.[2]
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See also Sydney Gazette 5 November 1836; AustraiaNovember 1836. The
Bushranging Act was renewed in 1836: 6 Wm 4 No.Wajker was executed on 18
November 1836: Australian, 22 November 1836.
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SYDNEY GAZETTE, 08/11/1836

Supreme Court of New South Wales

Kinchela J., 5 November 1836

Before Mr. Justice Kinchela and a Civil Jury.

ALEXANDER LAMBERT stood indicted as an accessary before the fathef
wilful murder of CorporaHURMAN [HARMAN] , of the Mounted Police at Flat
Land, on the 9th August.

RICHARD CLAYTON examined - | was employed at the Flat Lands afiéiie in
August last; about a quarter of an hour after tbkc® came up. | saw the prisoner
riding up to the hut; | saw no other person; whambert came up he alighted from
his horse, and asked me who | was; | made him swem | then saw the two police
men, who ordered him to stand, or they would blasvidnains out; | then went into a
room, and immediately heard a shot, and on themist police man rushed into the
room where | was, and fell; | heard a second stwhfthe outside after; the police
man Hust ordered the prisoner to stand, or he wbidav his brains out; he then
called on me to assist him to secure the prisoner.

The Attorney General here cautioned the witriesse more particular, and asked
him if he did not swear before the Coroner at Baththat he saw Lambert, and a
second man unknown, galloping up to the hut; inv@nshe said that he saw two
horses, but only one man.

Witness continued - | cannot say who fired thetghat struck Hurman; | told the
Police that | thought it was Lambert that shot kith a pistol; he died shortly after.

Cross-examined by the prisoner - | did not hgar give any information to the
police man that took you had you done so in mygmes | must have heard it.

WILLIAM HAWKER - | am an assigned servant to Mr. Vincent; | waghe hut
on the night the shot was fired; | was in the roweith Clayton, not in the one that
Lambert was in; it was not pitch dark, but it wéssing night fast; | heard a shot fired
outside and when the police man came in he saittdeit; and that he believed he
shot a man; | did not see any one; | saw no arrtis kambert, but when the police
man ordered him to deliver them up in another ro¢ward them fall on the ground; |
heard him tell the police man that there was negrewith him; | heard Lambert say
that the powder was in his eyes, but did not héar $ay that he would shoot the
police man only for that.

Cross-examined. - | heard you complain of theleof the fire, it was green wood
we were burning in the hut and it smoked; | neveard you give the police man
Hurst any information; | saw you handcuffed behinden Cooper and the other
policeman came up; Cooper said you were a damoignsicel; | heard you struck by
them outside, but did not see it; | never saw arg@n in company with you.

Clayton recalled. - | do not recollect swearingdsefthe magistrates that a second
man came up to the hut; | fetched up two horses filtke swamp one of which the

prisoner rode, | do not know who owned the oth@ththorses were briddled and

saddled.

Mr. HENRY ZOUCH examined - | command the mounted police in th&idisof
Bathurst; hearing of Corporal Harman's death | peded to Mr. Vincent's station at
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the Flat Lands, about 60 miles from Bathurst, thegmer was there in custody of the
police, and another bushranger; Harman was lyirapddé examined his body and
found several wounds under his left shoulder, queared to be from a bullet, the
others were smaller and appeared to be from stugsisking the prisoner who shot
the deceased, he said there was no use in my asikmde would not tell who shot
him, as the man may do well in the colony yet! eeisg my pistol which had a
percussion lock, he said it was a similar lock thatthe piece with which Harman
was shot; | have heard that the prisoner was inh#ist of visiting about the Flat
Lands and gave directions to the police to conegmtccasionally in that quarter.

Cross-examined by prisoner - | do not recolleatr having the pleasure of your
company while you were at large.

This closed the case for the prosecution.

His Honor having summed up at considerable tentte Jury retired for a few
minutes and on coming into Court returned a verdficsuilty. Sentence of death was
then passed on the unhappy man, and was orderexdoution on Monday, and his
body for dissection.

See also Sydney Gazette, 11 November 1836; Sydemsid{ 10 November 1836.
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SYDNEY GAZETTE, 12/11/1836

Supreme Court of New South Wales

Dowling A.C.J., 10 November 1836

GEORGE GAUDRY, stood indicted for the manslaughterJ&MES BISHOP, at
Windsor, on the 26th August last, through a prightf andSAMUEL TAYLOR,
JOHN BATES, JOHN ALLCORN, CHARLES GAUDRY, JOHN LUCA S,
GEORGE KEYS, and THOMAS MARTIN , for abetting in the same. A second
charged the deceased as being a man, name unknown.

WILLIAM GAUDRY - | live at Windsor, and recollect the 24th of Ausg last,
was at a fight that day about two miles from Windsoy brother George was one did
not know the other, but had seen him on the previexening, took no part in the
fight; Dutch Sam (Taylor,) was second to deceasead GEORGE RAY second to
my brother, there were bottle holders also, save&aty brother Charles and Allcorn
there some one kept time, the fight lasted aboutaarr, my brother won the fight.
Bishop became insensible soon after the fighteihtspoke to DRUTTER who bled
him he was taken into Windsor but died the samaiage there was a regular ring
formed by the crowd, a great number of people wéere, saw nearly all the
prisoners there.

Cross-examined, this was at the race time, psrabthe races could not but see the
fight; | never heard Bishop go by any other nanmanth Stringy-bark," Bishop came
up from Sydney and told me he came on purposeagtd; fduring the fight he threw
himself down several times, without being struck.

CHRISTOPHER FLYNN - | am a dealer in Sydney, had an assigned servant
named Bishop, gave him a pass in August last topyto Richmond (pass produced)
that is the pass, | have never seen him since.

Cross examined, he had been with me four yearaplained sometimes of a head
ache.

ROBERT SMITH - | live at Windsor, am a publican, recollect theey of the fight,
one of the man was brought to my house, he di¢kdarevening, this pass was found
upon him, have no doubt the discription on the passesponded with the deceased.
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JOHN HIBBERT - | was at the fight from first to last, deceaseltl several times,
he was very much beaten, Gaudry thew him frequiettitéylast time thrown he laid on
the ground speechless a considerable time; | higldrim whilst Dr. Rutter bled him,
he was afterwards put into a chaise and taken ithSrhouse, Taylor was there, also
Kay, it appeared to me a fair fight, was with Biphmtil he died, cannot tell who kept
time at the fight.

RICHARD CRAMPTON - | was at the fight in August between Gaudry and
Stringybark, | believe Lucas was one of the parig® kept the time, Taylor and
Haddygaddy were the seconds.

JOHN EARL - Cabinet maker | was at the fight, saw Georgedbaand Bates
there, a person named Dight held the stakes, Bat<harles Gaudry gave £10 each
as the stakes, did not see what became of thesstdterwards, Allcorn and Lucas
both held watches; considered them the time keepers

Cross-examined, several other people had watthessidered the money to be put
down for the fight.

Re-examined - The fight took place about an laft@r the money was put down.
CHARLES KELLY - | was at the fight in August; saw John Allcorasvone of
the time-keepers; saw him act as such; a round@hid taken place before he was

called into the ring.

Cross-examined - He was not the first time-keeesen; he stood alongside the
other time-keeper; it is customary to have two tikeepers; he was called in by some
persons standing near.

WILLIAM MAUGHAN - | am a constable, and was on duty upon the dalyeo
fight; | tried to prevent it but could not succeetfiere were bottle holders,
Haddygaddy was one; did not know the timekeepeagtof was a second.

Cross-examined. - All the others were strangerse.

By the Judge. - There was only myself and amatbestable there.

Dr. Rutter. - | live at Parramatta; was at Wimiden the day of the fight; after the
fight | was called to the deceased; he was insknddbouring under a concussion of
the brain; | bled him; the injury | imagine was tb&ect of a fall; death was
occasioned by a profusion of blood on the braig; Hgad had received an extensive
blow, which might produce compression of the brain.

Cross examined. - A fall was more likely thablew to produce compression; over
exertion might produce fit.

WILLIAM JOHN WHITETHORN . - Am a surgeon; | examined the body of a
man named Bishop, at Windsor in August; death fesshloccasioned by extravasated
blood on the brain; there were several wounds enstialp which might have been
caused by either blows or falls.

Cross-examined. - Over exertion or intense ldathe sun would occasion an
overflow of blood on the brain.

By the Judge. - A knock down blow would be it to cause death.

William Henry Gaudry, re-called - | heard Bishsgy that he came up to Windsor
on purpose to fight somebody, and mentioned theenainmy brother in particular; he
was about the same size as my brother. This ckhsecase for the prosecution.

Mr. Foster submitted, that there was not sudfitievidence to go to the jury, the
identity of deceased not being established, for #nyg which had been proved,
Bishop might have lent the pass to the Man callgth@/bark, and he himself still
living.

The Court overruled the objection.
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Prisoners said nothing in defence, but calledetor four withesses as to character.
The learned Judge then went carefully thought thelevof the evidence, and the jury
retired, when they had been absent about half an kieey returned with a verdict of
guilty against all the prisoners except Martin. .Mrtherry having prayed the
judgement of the Court, His Honor proceeded to sasdence, in doing which he
observed, it was extremely painful to the Courtb® called upon to pronounce
sentence, six of the prisoners being natives of Gbéony, but it was absolutely
necessary that prize fighting should be put dotwvas a brutal practice and tended to
disgrace all parties concerned. It was also higte tthat the young men of this
Colony should be taught to respect the laws ofr tbeuntry. [*] With respect to
Taylor, he being a prisoner of the crown, his plamient would necessarily be more
severe; the sentence upon him was two years tomal gettlement; George Gaudry,
six months; Charles Gaudry, Bates, Allcorn, Kay ahdcas, three months
imprisonment in Windsor Gaol.

See also Sydney Herald, 14 November 1836; Australida November 1836.

[*] According to the Sydney Herald, 14 November 1836, Dowling A.C.J. said that “it was
absolutely necessary that prize-fighting should be put down, and it was the duty of the Court
to see that the law was put in force to keep down one of the most disgraceful practices that
existed in England. In England it had become in a manner sanctioned by usage but it was
different in this Colony, and it was necessary that the prisoners should be taught a lesson in
wisdom. Gaudry, as principal, was certainly the greatest offender in the eye of the law.
Taylor was the worst - for, in addition to the breach of the law which he had committed, he
being a Convict, in visiting such a place, he had assumed the name of ‘Dutch Sam' as a
mean of excitement, and had made himself very busy; and it was necessary he should be
taught a lesson. The seconds were much to blame, for had they exercised their authority to
keep the parties from battering one another's brains out, instead of inciting them, they would
not have been there that day. The parties who provided the stakes he looked upon in the
same light; and the parties who deserved the lightest punishment were perhaps the time-
keepers, who had only seen fair play."
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SYDNEY GAZETTE, 12/11/1836
Supreme Court of New South Wales
Dowling A.C.J., 11 November 1836
MURDER.
Before the Chief Justice, and a Civil Jury.
JAMES SMITH stood indicted for the wilful murder afOHN HAYDON, by
cutting his throat with a razor, on the highwaye#n Bungonia and Murulan, on the
22d of September last. Mr. Therry briefly operieel ¢ase, and called

JAMES O’'NEALE - | take the mail from Bungonia to Marulan; on tB&d
September, was carrying it to the latter place; sathing then; on returning | found
upon the road a body, thought it was asleep; wieamle up to the man | saw a razor
laying across his breast, and also a box key; sawé&zor bloody on his breast, and
his head fairly turned back; he was quite deadad passed the same way about an
hour before, but then saw nothing; when | percethedbody, | looked and saw some
sawyers working near the spot; | brought them éltbdy and left them in charge of
it; | went then for the police at Bungonia; the podas dressed in a blue jacket and
fustian trousers; the lining of his left hand paociétrousers was turned; the breast of
the clothes and the ground were all bloody; | tmokman could cut his own throat in
that manner, and then lay the razor and key imtbde they were upon his breast.
Cross-examined - Have travelled that road for tearg alone, and never been stopt.
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SAMUEL MAYLOR - Am a rough carpenter; | met O'Neale in Septentdsr he
came to the sawyer's hut; we had some tea, andptieeeeded to the body; | went
first to borrow a blanket; after that searched dotrack; found a bloody track 200
yards across the bridge, when there | saw a blatkid handkerchief; at the back of
a little bush close to the bridge a dog was lyingvd near the spot; | went back to the
body, and stopt till Dr. Reid came; when Dr. Murpdnyd Mr. Futter examined the
body, but could not recognize him them; the nextwhen the body was carried to a
shepherd's hut, | recognized his face; | believe tu be John Haydon; had seen him
often before at different parts and knew him wellgerson, but not by name until
about three months before his death.

Cross-examined - The dog was laying down, bditndit follow us; the dog was 200
yards from the body; to the best of my belief tbeywas that of John Haydon; never
saw the dog before that time, nor ever saw it Bspnce of the prisoner; the dog was
within 6 to 10 yards when we found the hat and kerchief.

RICHARD JAWERS - Am a Settler at Bong Bong; John Haydon livedhwite
eight years and better; left me about three moagws had with him then in going
towards the New Country a dog a little brindledezil "Turkey," but nothing like the
dog | have seen to-day; never saw it before; | Bawdon alive about six weeks ago;
saw him dead at the Gaol of Parramarrago, Inveragr Dr. Reid's about a month
ago; am sure it was the body of Haydon.

James O'Neale, -- | saw the same dead body $titige Inverary lock-up, and saw
the last witness (Jawyers), going to recognisétwdy; spoke to him upon the subject.

Richard Jawers recalled. - When he left me #s¢ time to go up the country, he
was riding a black mare belonging to me; have seemare to-day, it is the same.

Cross-examined. - | believe | have had the Maréhree years; have rode the mare
many times; she was branded J; the mare knows mae| ean swear to her; | was
once in trouble but Mr. Rowe cleared me out; did tadkke much trouble about my
cattle; | saw the mare again coming down in thetamys of the police; knew her
directly.

JOHN FOY. - Am a farmer living at Boro; deceased left myise on a Wednesday
morning; saw him four days afterwards at Inveraaglghe was then dead; it was the
body of the man, whom | knew as Haydon, who left myse four days before; he
had a dog with him, but which was then lost; whenldft my place he expressed a
determination to look for it; he had a razor andkey with him, also a dark
handkerchief; he was about my age; | am aboutytieight; would know the razor,
and could swear to the key; he wore such a handiggrand hat as those now
produced; | found them at Lynch's in Bungonia; Ha | bought myself, and can
swear to it from the size.

Samuel Maylor. - The razor, key, and clothes poeduced, appear to be the same
as those | saw near the body.

McCAULEY . - Knew John Haydon; he called at my house or2#re September;
he was riding a dark-brown mare; went with himhe store of Mr. McGillvray; he
wanted change for a £1 note; Mr. McG. could notngaait; it was No. 83 upon the
Bungonia Bank (note produced); that is the notésoper was standing outside the
store when we got there; | heard prisoner tell dseed he was going down to Sydney
to stand his trial; they appeared to be acquaintedpner and deceased went away
together; the things now produced | got from Mayloknew the jacket; had it from
Mr. Hume; the jacket | had seen worn by Smith cat trery morning, and several
times before; had known prisoner upwards of fountns; he was overseer to Mr.
Kenny, of Lake George; could recognise the jackeparticular marks it bore; the
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murder was reported to me about three or four hattes | had seen prisoner and
deceased; | recognised the body to be that of Btaydon; | went in search to Mr.
Gray's, a publican at Sutton Forest, and got the£& note; | got this note at Gray's
house; | picked it out from some others which war&ervis's hand, who is a butler or
waiter to Gray; | took up some of Mr. Barber's nfiest upon suspicion, but | am now
convinced of their innocence; there were woundsherhead, which seemed to have
been inflicted by a hammer; might have been dorniaéyandle of a whip.

Cross-examined - Saw other Bungonia notes, iunak look for any other than the
one | had seen in possession of deceased.

JAMES LOUGHLIN McGILLIVRAY -1 am a store keeper at Bungonia; saw the
prisoner on the 22d September there about 9 o'ctotke morning; he was alone; |
supplied him two figs of tobacco, he was dressed fustian jacket and trousers,
straw hat, and laced boots; that is the jacket|sivhe was filling his pipe, | observed
a button drop from his shirt, and picked it up, g@taced it in the adjoining room of
my store; that is the button; | have every reasmrbélieve that is the jacket, it
corresponds in every way with that prisoner woeehhd a dog with him; it was the
same | have seen this morning; about ten minutes rfisoner left; deceased came in
with McCauley; he handed me a Bungonia note, asthed for change; returned it to
him saying, | had not sufficient change; he and Bld€y went out together, and saw
nothing more of them; when prisoner was in the kougnquired if his dog was
vicious; he replied, yes, and at nine months oldild/seize a man, or words to that
effect.

Cross-examined - It appears an ordinary jacketl lhad not seen many like it up
there before; no person except prisoner and thex otfo came in at the time; directly
they went out | picked up the button, say ten nesfter.

JOHN TAYLOR - | am a carpenter at Bungonia; | saw prisonavieGillivray's
store on the 22d Sept.; whilst working at the besmlv two men with a brown mare
going away; prisoner had on a white suit, but tnolparticular notice.

Andrew H. Hume - | am a grazier in Argyle; | recaivinformation of a murder being
committed there on the 22d September; | saw thg lodonsequence of information;

| went in search, and found the track of a hordgclvI followed to a large tree, there
saw a check shirt folded up, under the butt ofttbe | found a white coatee [sic] or
jacket, on the left arm was fresh blood; that esjdcket; | then called a constable, and
delivered over the things to him; there was nothimthe pockets; the horse had come
in an easterly direction from where the body wasmth and from the bridge to where
the dog was found; the horse had then turned tedbéhward about a rod, where the
jacket was found; | then tracked the horse intoaideroad; it had a broad round flat
hoof, but without shoes.

Jowers recalled - The horse was shod when deddwsl the horse, but worn very
thin.

THOMAS MACAULEY recalled - The morning | saw deceased he told g t
the mare was without shoes, and that being heavgal he was going to lead her
down; observed myself she was unshod.

HENRY JARVIS. - | am a book-keeper, and sometimes wait at MayS at
Sutton Forest; about four o'clock in the afternguisoner came in as if from the
stable the back way; he was in his shirt sleevés, avstraw hat and a pair of fustian
trowsers; he came with a dark brown mare; he hatesefreshment; he asked me if |
had a coat to lend him, as he had got into a roMiagdr's Lockyer's the night before,
and lost his jacket; | then left the bar for a shione, in the interim of which Mr. Gray
returned home; when | went again into the bar he twang on a jacket, but did not
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buy it; before that he gave me a £1 to pay hisaeirig, which was 6s.; | gave him

14s in change; that is the note; it is of the Bunigdank; | gave it to my master; it

was the only one taken that day; there was anatherin the house but it had been
taken some days before; McCauley came the samarthpicked it out; there was a
stain upon it then; that is the same stain; wileawit is the note | got from Smith;

when he got his change he rode away without a jatthe mare he rode was heavy in
foal; have seen Smith several times at my magietlse.

Cross examined. - | told McCauley, that Smitd paid me a Bungonia note.

JOHN RILEY . - I live at Campbelltown; my father lives closg lon the 24th of
September | was at his house; in coming from rasell met the prisoner leading a
mare; did not notice how he was dressed; knowinglhefore, | spoke to, and asked
him if that was the mare he had got the horse ketdleen up to the new country; he
said it was one he had got in exchange for theehbasluded to; it was a black mare
in foal; he went to my father's and had dinner, ametn done he proceeded to his
father's house about a mile and a half from thesay the mare afterwards, about the
8th of October, at Campbelltown Court House; it Wessame mare Smith had at my
father's.

JOHN MCALLISTER - Am chief constable at Campbelltown; had an imfation
against prisoner in October last, proceeded tddtlger's house, and found a black
mare; brought it to Campbelltown to the house adqurer's sister; Riley afterwards
saw the mare and identified it as being the sansemper rode to his fathers; the mare
is now down in Sydney, in Driver's stalls.

Richard Jowers - The mare in Driver's stablmiise.

JOHN DEAN - Am a Sergeant in the Mounted Police; apprehempdstner near
Campbelitown, concealed in the bush at the badkethurch; | had a warrant from
Captain Allman, upon suspicion he was in the bashpassing along | heard a stick
crack, went forward and seeing the prisoner ordamedto come out; he asked what
we wanted; | said come out or | would shoot himgame out; and in going down the
road told her not to fret as it could not be he|pelddged him then in Gaol; a mare
taken at prisoner's father's house; | brought wrdthis morning; Jowers has seen the
mare, and claims it as being his property.

Cross-examined - When his sister saw him; heiwasy custody, and could not but
go with me.

FRANCIS MURPHY - Am a Surgeon; saw the body of Haydon on the 22d
September, lying near Bungonia, by the road shiethiroat had been cut by a sharp
instrument; all the vessels around the neck haa lce¢ through to the bone; the
vertebrae was partly cut; it was quite impossitde he minded for him to have done
it himself; there was a wound below the left eybjol had broken the bone; another
upon the left ear; these wounds were severe, busulfficient to cause death; the
body was then warm, and the wounds fresh; a razsr Iying upon his breast with
which I think the wound on the neck must have be#itted.

Cross-examined - He might have had the wountlisted by the claw end of a
hammer, and then afterwards had his throat cuts dlbsed the case for the Crown.
Prisoner said nothing in his defence, but calleddlor four witnesses to character.
They could not speak with any degree of partictyabut had generally considered
him an honest hardworking man.

The Chief Justice then went minutely though thbole of the evidence,
commenting upon each part for and against as he aleng, impressing strongly
upon them at the same time that the evidence wia$l\ckircumstantial, yet in the
absence of all explanatory testimony, if they badgethe prisoner to be guilty, they
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were bound in the virtue of their oaths, to saybgotheir verdict. The Jury then
retired, after being absent about half an houdrnedd with a verdict of - Guilty.

Mr. Therry then prayed for judgment. Proclamathaving been made, prisoner
was asked if he had anything to say why sentenckeath; according to law, should
not be passed upon him. He merely asserted lusémte.

The Chief Justice then proceeded to pass sentendoing which he observed that
he most heartily wished that the declaration maglehle prisoner was true, but he
(prisoner) could have no expectation that it cooddbelieved, his own conscience
must tell him that he was guilty, a Jury of his ety had then found him guilty, and
he the (Judge) therefore was not at liberty tokttiivat he was innocent. The whole
course of the evidence must have convinced eveeytoat he was guilty. Nothing
but the quickness, intelligence, and activity c¢ tagistrates, could have so clearly
developed the various minute circumstances contewsith the case. He deeply
lamented that prisoner was a native, and the Witet had been brought to such an
ignominious end not only for prisoner's sake, lmutthe credit of the Colony, did he
lament it. His father, mother, and relations maltdeeply feel the disgrace thus
brought upon him (the prisoner's) self. What cchdde been his object so to attack a
poor prisoner of the crown, without cause - withoffence? except merely for the
trifle of money deceased had upon him. He entdeéite prisoner if he had any
particle of religion within his breast, however d@ant it might have been, to call it
into immediate exercise, and make the best uséefhort time which was then
allotted to him. He would not dwell any longer lois unhappy case, but proceed to
pass the sentence of the law. He then passednsenté death in the usual form,
ordering him to be executed on Monday morning arel hody after death to be
delivered over to the surgeons for dissection. fitigoner heard the Judge's address
with much composure, except that part which allutiedhis parents. He was then
removed from the dock. The Court was crowded dyitie whole of the trial.

See also Australian, 15 November 1836; Sydney Hedad November 1836. On 5
August 1836, James Smith, possibly the same mas, faand not guilty of the
murder of James Whaling: see Burton, Notes of CQminiCases, vol. 26, State
Records of New South Wales, 2/2426, p. 62.
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SYDNEY GAZETTE, 15/11/1836

Execution, 14 November 1836

Execution. - Yesterday the utmost penalty of the Vaas carried into effect upon
William Smith, convicted on Friday last of a wilfahd atrocious murder. Smith was
a native of the colony, about thirty years of agfea very strong and muscular frame.
He was attended in his last moments by the RevMEncroe, being of the Catholic
persuasion. He made no public statement as tgulilts and every arrangement being
completed, the drop fell, and he was launched @tenity. His struggles, before
animation ceased, were long and violent.

Decisions of the Superior Courts of New South Walgs88-1899; Published by the
Division of Law Macquarie University
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SYD1837

SYDNEY GAZETTE, 09/02/1837

Supreme Court of New South Wales

Dowling A.C.J., 7 February 1837

CATHARINE JANE DAVIS stood indicated for assaulting at Bathurst, onlibn

of October, 1836, onédOHN COOPER MURPHY/, by stabbing him with a knife on

the left side, with intent to murder, or do him sogrievous bodily harm.

John Cooper Murphy, examined - | am clerk at Battyrfirst saw the prisoner at a

person's house nam&NRIGHT ; | was after procuring half a gallon of rum at Mrs
Dillon's; | was then quite sober; lying asleep dved in one corner of the room; | lay
down, but before so doing, Enright, his wife, amther man, drank some of the
spirits; Mrs. Enright made a bed for me in the romsith herself and husband; the
prisoner slept in the outer room; | rose early,itigwccasion to go outside; Enright,
on my return said the young woman is without a feddw; | approached the bed,

and she made room for me; | laid down two half arswon rising the prisoner

jumped out of bed, seized me by the jacket, andl lIsshould not go; | then sent for

another half gallon of rum; | proceeded to Sheldert morning, and on my return to
Bathurst on passing Enright's prisoner followed ar&l enquired if | had any money;
| replied in the affirmative, and produced two fiftes, and a shilling; the female and
Mrs. Enright, during Enright's absence, enticedimi@ a small room, where | drank

about a gill of rum; at the invitation of Enrighttémained at the house during that
night; the prisoner did not sleep there on thahijighe was there next morning, and |
overhead her tell two men that | had money, hasg®n two pound notes with me the
day previous, on turning round on hearing this olz®n, and observing Enright

sharpening a knife, | struck prisoner; the blowwdidood; in about ten minutes after
prisoner came out, and stabbed me with all herefaraer the left arm; in a little time

after the prisoner came to me, and said ~she wayg ®r stabbing me and that she
should abide by the result." | proceeded as facasstable Regan's, and on my
arrival | fell on my face; the prisoner was notfpetly sober; she had been drinking;
the knife that | saw Enright sharpening was the witle which she stabbed me.

Mrs.ROCHE examined - | am a constable's wife residing ahBest; my residence
is about ten minutes walk from Enright's; on théhl®f October the prisoner came to
my house in search of my husband to surrender Ihesée having stated that she
stabbed a man; on going outside | saw Murphy arrdyBn the former was bleeding;
the woman remained at my house about an hour amalfauntil the return of my
husband, who took her into custody; she appearedetoery sorry for what had
happened, and made no attempt to get away; botpMuand the prisoner were the
worse for liquor.

Dr. BUSBY, examined - | saw Murphy outside of Roche's doegr Bathurst, on
the 10th of October; he was lying, and appearedetonuch exhausted from loss of
blood; | examined the wound; it was about an imchreadth, and a quarter of an inch
in depth; it was a flesh wound, nothing more. phesecution closed here.

The prisoner in her defence stated, that wherplustruck her she had the knife in
her hand cutting tobacco, and that she followed dmnthe instant, and stabbed him.

The Chief Justice summed up at considerabldlepginting out to the Jury the full
bearing of what is termed ""Lord Ellenborough's,Aand the further improvement of
that Act by Lord Lansdowne, the allowance madeHhgyltegislature for the frailties
of human nature in retaliating a blow which mayduoe death provided that it was
done on the instant, under excitement, and withefléction and commenting with
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merited severity on Murphy's conduct, in going alibe country with half gallons of

rum &c. The Jury, after a moment's consultati@gyuéted the prisoner.

On the announcement of the verdict, His Honor déetchat Murphy's expences
should be withheld. [This seems to us a most extiiaary verdict. - Eds.]

See also Sydney Herald, 9 February 1837; Australl@nFebruary 1837; and see
Dowling, Proceedings of the Supreme Court, Vol.,1Sthte Records of New South
Wales, 2/3315, p. 51.
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SYDNEY GAZETTE, 11/02/1837

Supreme Court of New South Wales

Dowling A.C.J., 10 February 1837

RAPE.

Before Acting Chief Justice Dowling and a Militaiyry.

PATRICK BRADY , stood indicted for a rape on the bodyMARTHA EMILY
CADMAN , at Sutton Forest on August 20 1836, &ORGE NUTTER for aiding
and assisting thereat.

Martha Emily Cadman Examined; | am 16 yearsgd,d was brought up in the
Orphan School. Mr Crawford of Prospect took me ahdut two years ago, to act as
nursery maid in his family, | remained in his fayndbout 12 months, | then went to
Mr. Grays in York Street, and was there employedestdlework when his daughter
was married, | went with her, and her husband éoNew Country about 200 miles
from Sydney; | remained there for six months, anddnsequence of my masters, ill
treatment of me, | left my service, for which heologht me before the magistrate
Major Elrington, who sentenced me to the houseoofection for three months and
forwarded me on foot with a constable of his, narveCarshy, who accompanyed
[sic] me 30 miles, and then gave me over to cotestiloitter, the elder prisoner; he
conducted me to Sutton Forest and we stopped at3rablic house, where as bed
was prepared for me, Nutter said, | should go ddawrBrady's hut, although |
requested that | might be allowed to remain at Ghay's, he Nutter said that if | did
not go down Brady would report him; | had to compy my arrival | found 3 or 4
male persons there; there was a second room irhihewhich was filled with
potatoes, and other things; | lay down in my clpths the sofa, the men lay on the
floor; Brady asked me several times to lie downtloe bed beside him; | refused,
observing that it was not a proper place for merdieing on the sofa about half an
hour Brady dragged me off the sofa, and pulled meodis bed; | was full dressed at
the time, Nutter was on the same bed; | screame¢hete the poor girl described the
nature of the assault, her appearance is mild anbtwsive, and she appeared much
affected during the painful recital) next morningrbceeded in company with Nutter
on the road to Bong Bong; A man nan@HOLEFIELD , who slept in Brady's hut,
that night said that he would have come to my tm%ig, only that Brady was a
constable; on the road down from there to Liverpdoldid not mention the
circumstance, having heard that | would only subjagself to ill usage from the
constables had | mentioned it; there were two womehe goal at Campbell Town
where | was put, and | was afraid to mention ithem, as they were going to the
Factory; in consequence of an illness originatiognf the assault | had to be put into
Liverpool Hospital, from whence | was conveyed tali&ey in a cart; on my arrival at
Sydney Goal | communicated the circumstance to noyher; and in less than a
quarter of an hour after DocttdONCRIEFF and another gentleman visited me; |
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reside at present at Mr. Walker's, wheelwrightyiawood, on the Liverpool Road;
| slept at Mrs. Bigge's last night.

The witness then went through a long cross-ematioin by Brady, in which she had
to repeat the Lord's prayer; to tell the numbeobok ups she was in; and the time that
was occupied in her removal after the committaMajor Elrington, until she arrived
at Sydney. She also declared firmly, that previtmysr subsequent to the outrages
perpetrated on her, by Brady, she never had impm@gaections with any person.

Nutter also cross-examined her at consideralelegth, on various topics
unconnected with the matter at issue; the poortwredrom the length of time they
had her in their power, called them by name ocecadlipy and even that circumstance
was commented on; she went through a painful ustaslsicross examination; and
further stated when she left her master's she toamiside at a carpenter's; there was a
second man residing in the house; she slept idaéearated from the men's by bark;
there was a married woman lived close at hand, witbm she resided, but they had
not the second bed; another constable named Johasémpted to take liberties with
her at Campbell Town, for which he offered herbig.she rejected his proposal.

JANE BRIAN examined - | am the mother of Martha Cadman, by first
husband; | reside in Philip-street; | obtain myrityas a char-woman, and by washing
and ironing; my present husband is a fencer; | wake Sydney Gaol at the time of
my daughter's arrival; she communicated the cir¢tante to me as soon as she saw
me; she was then unwell; she said there were thvadids in the room when she was
injured, beside Brady and another; she also satl she was afraid to tell what
happened to her con consequence of a female hawidgher that she would be
murdered on the road did she mention it; she $&iddason she left her service up the
country was, that he master placed her in a chadt,compelled her mistress to hold
her hands while he cut her hair off; in answer guastion by Nutter, she stated that
her daughter was born at Woolwich, that her forrhasband belonged to the
Artillery, and that she had seven children in tyetrison.

HENRY MADDEN, medical attendant at the Sydney Gaol, proved tmatis
examination of the prosecutrix he found her labayinder a loathsome disease. In
answer to a question by the Judge, the witnesstilsaidhe prosecutrix made a charge
against him of making an attempt on her virtue;dwrduct while in Gaol way highly
unbecoming; she wished at one time that he wasdnasth her.

The Attorney General - Pray, sir, why did you tedl that at the Police when you
were there? | was not asked. You are a prisoh#reoCrown? | am until Monday
next. | have given her a few shillings occasignallconsequence of her poverty.

His Honor - have you made any improper overttwdser? No, | have not. Where
did you get the money? | had remittances from home

The Attorney General - Pray, sir, why did you tedl the Governor of the Gaol that
she was the lewd character you represent? Sheaetaghen she came first, but she
may be corrupted by the women of the Gaol.

Dr. Moncrief stated, that he examined the @ing found her ill; her conduct from
his observation was that of a quiet, well behavied ghe was for some weeks in the
gaol, during which time she had to associate wighmost abandoned characters.

Mr. WESTON - | am Governor of the Sydney Gaol; | know thegeutrix; she has
been some weeks under my charge; | considered taeryamild, inoffensive girl; |
never saw any thing loose either in her conversabiohabits; | never heard that she
was so disposed; she was very ill while under nay gé.

This closed the case for the prosecution.
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For the defencEfHOMAS SCHOLFIELD , a prisoner of the crown, was called,
whose testimony in favour of the prisoners washef most doubtful description,
according to his own account of himself, eliciteglthe Attorney General;, he went
through the different ordeals of his class, iromggm &c. &c.; he had known the
prisoners previously, and they him, and under dbffie circumstances.

Another prisoner of the crown namelfILLIAMS was also examined his
testimony went to prove any thing, or nothing, hdoutunately for himself being
troubled with fits; he stated, that in consequentehe disease under which he
laboured, he had a bad memory.

Mr. GRAY publican at Sutton Forest, proved the arrivallef prosecutrix at his
house on the day laid in the indictment, she amueanuch fatigued, and in
consequence he said that she might remain at hisehduring the night, and sleep
with his female servant, to this constable Nuttgeoted, without he Mr. Gray would
be accountable for her appearance next morningwtiiness declined doing, and she
proceeded in company with Nutter to Brady's hugrtieno complaints next morning
on the subject now before the Court, as she passedmorning, she spoke to a
female servant of mine, a native, and shook haritisher at parting.

Martha Cadman was again put in the box; and @enby the Attorney General
and cross-examined by the prisoner Brady; hemtesty, was straightforward, as in
the early part of the trial there was no prevarmgcat nor yet the most remote
appearance of disposition on her part to withhafdrmation, or to evade answering
the numerous questions put to her.

His Honor, in addressing the Jury, repudiatethé strongest terms, the treatment
which young free females, who may have erred iicer or otherwise, are subjected
to, on their commitment to Sydney Goal; or in faotany other goal in the colony.
“They are," says Mr. Justice Dowling, ~~compelled associate with the most
depraved and abandoned of their sex, whereby tigeljualed into a vortex of misery
on their departure from prison."

The Jury, after being out of Court a short timeumeed with a verdict of Guilty
against both prisoners. Remanded.

See also Sydney Herald, 13 February 1837; Seelasding, Proceedings of the
Supreme Court, Vol. 131, State Records of New Sddfdles, 2/3315, p. 152,
(continuing at Vol. 132, 2/3316, p. 1). For anothaepe case which raised the
character of the woman, see Australian, 10 Aug8381Sydney Gazette, 11 August
1838; Sydney Herald. 10 August 1838.
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AUSTRALIAN, 17/02/1837

Supreme Court of New South Wales

Dowling A.C.J., 13 February 1837

Monday, February 13. - (Before His Honor the Act@igief Justice and a Civil Jury.)
ANDREW GILLIES stood indicted for the wilful murder GfOHN KELLY , at
Yass, on the 20th day of April, 1835.

JAMES DANNAGHER deposed - | was Chief Constable at Yass in 1835; |
recollect John Kelly; he had been in the employGdlies (who travelled about the
country, selling rum, sugar, tea, &c.) and cam#héYass Bench to give information
of his (Gillies) retailing spirits without a liceesan information having been filed,
Kelly was sworn in as constable, and received atongo with me to seize the
prisoner's teams and the spirits; we went to Risssabout forty miles from Yass,
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where we found a cask, a small keg, a tarpaulid, tha teams, in charge of a man
namedHOY ; seized the casks and teams and took them toghehBat Yass; a man
namedAIKIN was with us driving a team; | gave Kelly ordersgm and serve the
summonses on the people whom he mentioned as hpunehased spirits of Gillies;
he went away, and | never saw him afterwards; heevaggh-low shoes, a black hat,
brown jacket, and nankeen trousers; he was abwifdet four inches in height, of a
sandy fresh complexion, about thirty-five yearsagle; there were a good many
people at Russell's, but it was not a public-howsféer parting from Kelly, |
proceeded towards Yass with the two carts and bpesel the driver; Kelly should
have been back on the Tuesday-week following, ice lgiven evidence against the
prisoner; when the day came, Kelly was still absand the Court adjourned; the
prisoner attended, as did Hoy; the effects werd Ielcustody for some time, but
Kelly not appearing, they were ordered to be dediddo the prisoner; | was not chief
constable when Hoy turned approver; | was never teewwhere the grave was found,
nor have | since seen any clothes of the decedseds suspected that Hoy was
interested in the sale of spirits by Gillies, wre was no information against him.

By a Juror - One of the persons for whom Kelad e summons, named Flinn,
appeared at the Court.

EDWARD BURKE ROACH , sworn - | am chief constable at Yass; | remember
receiving a warrant from Mr. O'Brien, | think in @ember or October last, to attend
Hoy in the apprehension of Gillies, for the murdédohn Kelly; | proceeded to the
station of prisoner at Coiah Creek, where | apprdied him; | read the warrant to
him; Hoy was outside the door; prisoner did notegppat all agitated, but said ~"very
well;" | proceeded to the spot where the body wad by Hoy to have been buried;
Hoy pointed out the place, and assisted in raigirgbody; his recollection of the
place was not perfectly accurate; the body wagylgiongside of a log of wood; he
found a shoe and dug up the feet first; when | tbliman to dig at the other end he
did so and found the skull, which | put in a bag #nought away, leaving the rest of
the body; the remains were three feet below thiasey it was about three feet from a
running stream of water which, at times, is vergayiextending over the spot on
which the body was found, with very deep water-bpleere were some stones on the
body which appeared to have been accidentally gdlduere; | went to the spot again
last Friday, and examined the remains, the boneghah were kicked about; | could
only find one shoe, or a lace-boot, a piece of brath, apparently a sleeve of a
jacket, a button, and three-and-sixpence in motieye is no place for crossing the
water near there; it is a clear stream of runnimagew the chain of holes or ponds are
very deep, and in fact, in winter, form a wide rive

Cross-examined by Mr. Foster - | did not heaat t&illies was about to give
information against Hoy for cattle-stealing.

JOHN HOY, deposed - It will be two years ago in March sih¢eft Mr. Roberts'
employ as stockman, and went to Phil. Ward's, ain@igham's Creek, where | found
Gillies' teams - two horses and two carts, and a ara a boy; in the cart were
quantities of rum, tea and sugar; prisoner was awaaking for cattle, but a day or
two afterwards | saw him, and was drinking with famVard's; Gillies had two casks
in a cart nearly full of rum; prisoner left Wardsd went to Harris's; | went after him
on the following day, and saw him selling rum; Kellas not at Phil. Ward's, but he
came up while we (prisoner and I) were at Harrissich was the first time | saw
him; Gillies asked what made him stop so long amagrds ensued - and Gillies paid
him his wages and sent him away, the teams weredhet to a water-hole ten miles
from Harris's, and when we had been there for adews, word came by a man
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named Dacey; that a constable was coming from Yasseize the rum, in
consequence of information given by Kelly; the rwas then hid in the bush, about a
miles from the water-hole; Gillies swore that if et Kelly he would shoot him; a
constable and Kelly came and seized the teams rapeny belonging to Gillies, and
took them to Yass, next morning the prisoner asktted for Yass, where we learned
that Kelly had gone to the Murrumbidgee to servammonses on those persons who
had purchased rum of Gillies; the following day thal came on, but Kelly was not
to be found; Billies said he would go and endeavouind Kelly to make it up with
him, as if the case was tried, Mr. O'Brien would only fine him, but seize upon all
he had, which would ruin him; we started to go tmy8long, to a Mr. Connor's, and
met Kelly, armed with a musket; when he came ugtbed aside from Gillies, who
got off his horse, and threw himself on his kneas said to Kelly, he hoped he would
not ruin him - that he would sooner give him theoaimt of money in which he should
be fined than give it to Mr. O'Brien, as in thetéatcase every thing he had would be
seized, Kelly said, "If | make it up what will I deith Mr. O"rien" musket?" The
prisoner said, "he musket is easily planted intheh, and if you consent not to go to
Yass, | will give you 30I;" Kelly consented andli@s paid him 30I. in notes; we
started on there, and when we came to the Credly, &= the prisoner went down to
drink, while 1 held the horses; Gillies first drartken Kelly went, leaving his musket
on the bank; when he (Kelly) stopped to drink, wdaillies pick up a stone of about
two or three pounds weight, and threw it sidewayKelly; | know it struck Kelly,
because he immediately fell on his mouth; Gilliesrt rushed down and seizing him
by the collar, struck him several blows towards lblaek of the head with a stone
which would weigh perhaps seven or eight poundst o the horses and rushed
towards him, crying out, ~"In the name of God, wih&t devil are you doing?" he told
me if | did not stand back, he would shoot menlback and about to ride away when
he called out, “"Jack, Jack, for God's sake, coack;b | said, | dare not while you
have that piece;" he then took out the flint andeaivoured to draw the charge, but
could not, when he threw the musket into the whtde; Kelly was then lying dead
on the bank; when | went to him, he said, ““Jacklife is in your hand; he's done -
he'll never put any more money in the pocket ofegoment;" he then took the 30l
out of the pocket of the deceased; he took the keantief off his neck, and that of
the deceased and tied his legs and arms, and dastestone to the body, and rolled it
into the water-hole; |1 gave no information of thener until about a year after the
occurrence; | thought if | did that it would be endering my own security in that
part of the country.

JAMES CONNOR, sworn. - In the month of April, 1835, the prisocealled on me
to request that | would not appear to a summonglwhe said was issued for my
appearance to give evidence respecting having psechsome rum of him; he told
me he would give the informer 30l. if he would it

In his defence the prisoner strongly protesisdrimocence of the charge, and stated
that the approver Hoy was himself the murderehefrhan Kelly.

After His Honor had summed up, which duty wadgrened in a luminous manner,
the Jury retired for a few minutes, and on theiune pronounced a verdict of Guilty.
The prisoner was then sentenced to be executedeaim®gday morning, at the usual
place.

See also Sydney Gazette, 16 February 1837, ndtatghe prisoner's body was to be
dissected after execution. See also Dowling, Raiogs of the Supreme Court, Vol.
132, State Records of New South Wales, 2/33164p. 5
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AUSTRALIAN, 07/03/18347

Supreme Court of New South Wales

Dowling A.C.J., 3 March 1837

SUPREME COURT. - (Criminal Side.)

Friday. - Before His Honor the Acting Chief Justiead a Military Jury.

JOHN HENRY WHITEHEAD was indicted for the wilful murder 3lURAKOI , an
aboriginal black, at Port Philip, on the 17th dayaetober last.

EDWARD FREESTONE - On the 17th day of October last | was assistheg
prisoner in unloading a dray of hurdles, when hedcout, “"here is a black fellow,"
and appeared to be very much alarmed; we had e@rins; the prisoner said he saw
some spears with the black; on the black comind epquired his name, he said it
was Kilgoran; on the overseer coming up some st afterwards, however, |
discovered that he had given me a false name,easaime by which he was known,
both among the settlers and his own tribe, was #airaa notorious character; he
recognised me, and on my giving him to understdiad L did not know him, he
brought circumstances to my recollection by whicknew that we had on one
occasion travelled together; | went away in a shioré to a place about a quarter a
mile off; | had been there some time, when | heandild cry like that of a native,
which lasted for about ten minutes, then a shot fivad in the direction of the tent
where | left Whitehead and the black; then theres Wwallooing, and another shot,
which alarmed me, as | thought the natives had cdowen, and we had no fire-arms
with us; | was then leaving the cattle to proceethe tents when | heard a third shot
fired but no more crying out. | saw Taylor, theemseer, coming towards me, and we
went together to the tent; before | got there | sh@vprisoner coming from the river;
on coming up he said the black fellow had run aWwaylor asked why he let him go;
prisoner said he let him go because he made sunolise, and he was frightened lest
the natives should come down upon him, as he waseal then went towards the
tent; on one side of the tent was a large trea, whch | saw lying the opossum-skin
rug that was worn by the black when | last saw lmmywhich, and on the trunk of the
tree was blood; Taylor walked about as if muchagd, and said to the prisoner, -- |
fear, Jack, you have murdered the man! There waieae of cord round the tree
which Taylor took off, and with a spade commenaddntg off the blood; it was then
dinner-time; while at dinner the conversation wésiost entirely respecting the
native; | said | knew the rug as one that belongeMr. Fergusson, and that it was
taken from the persons who had been murdered bpl#uks four months before; |
had mended it for Mr. Fergusson, which made mellestdt; | wanted the rug that |
might return it to its original owner, but Taylorowd not let me have it, saying it
should be burnt; the prisoner afterwards told nag lfe shot the native because from
his shooting he was afraid of his tribe coming dowwrmurder him; | said as the
fellow was tied to the tree he could not have ieguhim; in reply to my question on
the subject, he said he threw the body into therriv do not know of any search
being made for the body; | never saw it.

Cross-examined - When | heard the black cryiag lbimagined that he was calling
upon his tribe to come out of the forest closevialyen | left the black at the tree there
were four men there; it is only known that the adioe was shot by the prisoner's
own statement to that effect, and he always saidideeinduced to do so by the cries
of the man (as he supposed) for his tribe; | didaomsider it at all unreasonable that
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he should have been alarmed under the circumstaasdbe cries alarmed me who
had been accustomed to the natives for some tingepasoner was almost a stranger
to them, and the tribes were generally very numeinuhat neighbourhood from its

being their hunting ground.

JAMES FLIT - On the 17th of October last, about ten o'clackie forenoon, two
men (Jemott and Wilson, on Captain Swanston's ledtatent) called to me across
the river at the bottom of my garden, saying thaythad got Kurakoi, and wished to
know what | would have done with him; | went dilgdrom my house to Captain
Swanston's establishment, where | saw Mr. Tayler peerson in charge, and enquired
to see Kurakoi; in consequence of information comicated by Taylor, | went down
to the river and found a string of native manufeetlying along the bank of the river;
on pulling it | hauled at length a dead body ofative to the surface; | examined it; it
was the body of Kurakoi; in half an hour afterwardgsw the prisoner in conversation
with Taylor; prisoner said he was sorry, but heldowt help it, or he would have had
to abide the consequences.

Cross-examined - | do not know where Jemott AhAldon are; they came up to
Sydney in the Rattlesnake to give evidence onttfak | understand Taylor is in Van
Diemen's Land; | saw him in Launceston in Januardyave good reason to know
Kurakoi; he had been living at my station for feem days on the 6th September,
when he came to me and said that as he had beeocessful in kangarooing there,
he would now go to a wood where he knew there vestyy and in eight or ten days
he would return and pay me for my kindness to hma his wife; he went away; the
next morning, about nine o'clock, | was coming olthe door of my hut, having no
idea of any person being there, and in the actowipsng to the door, when | received
a blow on the back of my head from a tomahawk whleaved my scull; | saw it was
Kurakoi; on recovering from the stun, | made a rashim, but he being naked and
his body greased, he eluded my grasp, and turmedotmer of the hut; | returned into
the hut and took a piece, which I levelled at hiat it snapped and he got away; |
have every reason to believe that there were ditamks in the vicinity; it was in
reference to this affair that Jemott and Wilson eaminform me they had secured
Kurakoi; it must have been from a suspicion thawbelld be detained, if discovered,
that he gave himself a false name when interrogatetie hut; if | were alone with
him, and he were making a great noise, | shoulgiden myself in danger, although
he were tied up, because a party of blacks may itterwtwenty yards of a person,
and yet be completely out of sight; | believe tifiany one had him in custody, and
he managed to loose himself, that he would kill keepers unless he were first
disabled; prisoner told me that when he shot Kurdi@was fearful of being himself
killed by either him or his party; | have known ees instances at Port Philip of a
single native coming to reconnoitre a place whillarge party were waiting in the
vicinity.

The case for the prosecution being closed, Mnd@yer submitted to the Court that
the name the aborigine gave himself, which accorthnthe evidence they had heard
was Kilgoran, must be taken to be his true namd, @nthis ground, the prisoner
must be acquitted, as he was indicted for the muedi@ man named Kurakoi. If,
however, Kurakoi be his true name, there was gaodrgl to suspect his intentions
when he assumed another.

Prisoner put in a written defence, stating that witnesses he had subpoened had
been in attendance, but as the trial was postpdhedis not expected to come on
before the next Sessions, and they had all gong hesinew not where.
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Mr. Windeyer recalled Mr. Freestone, who depotdet the deceased black was
treated with the greatest kindness both by thepeisand the other men, until Taylor
discovered that Kilgoran was an assumed name; Tayew him to be the Kurakoi
who was renowned for his outrages upon the setéeid who had attempted the life
of Captain Flitt; Taylor then had him bound to eetwith a kind of cord of native
manufacture, and sent Jemott and Wilson to infoapt&in Flitt of his capture.

His Honor summed up very minutely, and left ¢ase in the hands of the Jury, who
pronounced a verdict of Not Guilty, and the prisomas discharged, with a caution
from the Judge how he comported himself toward#Atherigines for the future; as, if
he had been convicted by the Jury, he would ineljthave suffered the utmost
penalty of the law.

[*] This report was reproduced by the Sydney Gazette on 9 March 1837. See also Dowling,
Proceedings of the Supreme Court, Vol. 133, State Records of New South Wales, 2/3317, p.
127, spelling the victim's name as Curacoine. At the end of this judge's notebook account of
the trial, at p. 151, there is a short statement written by the prisoner:

“May it please Your Honor

“Gentlemen of the Jury.

“The lonely situation in which | was placed at the period of this transaction leaves me but little
to adduce in my Defence. | am even without the common aid of being enabled to call
Evidences in my behalf in consequence of this trial having been postponed, they were in
attendance before the Court adjourned, but since removed to their residence.

"It is to be hoped there has been enough shewn by the prosecuting witnesses to establish
my plea of Justifiable Homicide, as the deceased was of a most ferocious character. | was
left in charge of him, among his own wild tribe, and in a lonely and unprotected place, by what
means he unbound himself | cannot describe but on removing my eyes from him, and
replacing them, the act almost of a moment, | discovered the deceased unbound and in the
act of approaching me with an axe in his hands, and uplifted, dreading my life, the first
impulse was to raise the loaded piece | had in my custody with a view of intimidating him,
when the piece exploded without a full intention on my part. [lines deleted] the agitation of
mind, and the apprehension of his Tribe having heard the shot and coming to the spot and
murdering me caused me to remove the Body as well deny the occurrence to my party, till |
considered myself and them, out of their reach. Gentlemen, the place of the transaction at
that time, was not as the protected parts of this Colony, and the character of the deceased
bore, and other Circumstances | trust in the absence of all testimony but my own statement
will be sufficient to exonerate me [lines deleted, including signature of John Henry Whitehead]
from any imputation of maliciously or feloniously committing the act to which | was impelled by
the necessity of the moment. The blood upon the tree was occasioned by the deceased's
rubbing his back to get loose."

On 22 April 1837, the Sydney Gazette claimed that Whitehead's conduct led to the
subsequent killing of two whites in revenge for the death of the Aborigine.

For the details of the Aboriginal missions in the Port Phillip district (and a proposal for a native
constabulary), see Miscellaneous Correspondence relating to Aborigines, State Records of
New South Wales, 5/1161, pp 294-304.

Decisions of the Superior Courts of New South Wal&88-1899; Published by the
Division of Law Macquarie University

SYDNEY HERALD, 03/04/1837

Dowling A.C.J., and Burton and Kinchela JJ, 31 Mat837

Friday - In Banco - Before the three judges.

At the opening of the CourtPATRICK BRADY and GEORGE NUTTER,
convicted, the former of rape, and the second émdaccessary thereto, were placed
at the bar. The Attorney-General having prayed jtltgment of the Court, the
prisoners were called on to shew cause why judgofet¢ath should not be recorded
against them.
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Brady said that within the last few days, thestenof the girl had come to Sydney,
and had promised to communicate with the judgethersubject; if his witnesses had
been down at the time of trial he would not haverbeonvicted.

The Acting Chief Justice said that in conseqaewicthe circumstances which had
transpired at the trial, he had thought it his dotgnquire into the character, manner
of life, and conversation of the girl, and the feswad been, that he felt himself
justified in telling the prisoners that their livesuld be spared, but still their conduct
had been such as rendered an exemplary punishreeassary. Judgment of death
was then recorded against both prisoners. [*]

See also Sydney Gazette, 1 April 1837; Australafpril 1837.

[*] Death recorded meant a formal sentence of deathout an intention that the sentence would be
carried out. Under (1823) 4 Geo. IV c. 48, s.Xcept in cases of murder, the judge had considerabl
discretion where an offender was convicted of arfglpunishable by death. If the judge thought that
the circumstances made the offender fit for theatse of Royal mercy, then instead of sentencirg th
offender to death, he could order that judgmentlezth be recorded. The effect was the same as if
judgment of death had been ordered, and the offeeg@deved (s. 2).

Justices Burton and Kinchela wrote to the ColoBetretary on 22 May 1837 in response to an inquiry
concerning the practice of sentencing prisonedettih recorded rather than pronouncing the sentence
of death. They said that they agreed with the rAttg General that in legal construction there is no
difference between the two, but that did not regudeath recorded cases to be placed before the
Executive Council for consideration of mercy. Th@vernor's instructions required a written report
when prisoners were ““condemned to suffer deatbhder the statute (4 Geo. 4 c. 48), they said,
judges were granted power to refrain from pronauggudgment of death in capital cases whenever
they were of opinion that the offender was a fitl gmoper subject for a recommendation of Royal
mercy. In such cases, death was to be recordech@ngronounced. Justice Burton and Kinchela
argued that such cases were not within the spirieons of the King's Instructions. (Source: Chief
Justice's Letter Book 1836-1843, State Recordsewf Nouth Wales, 4/6652, p. 37.)

On this interpretation, the judge's power to serggorisoners to death recorded mitigated the hasshn

of capital punishment by extending the power of apép the judges as well as to the crown via the
governors. The judges' decisions to pronounceeh&nce of death recorded could not be reviewed.
The Sydney Herald, 6 February 1837 claimed that jticgges of the Supreme Court were now
commuting sentences illegally: they may order deattorded, it said, but they commuted it to
punishment for a brief period in an iron gang. THerald appears to have misunderstood the
legislation. See for instance R v. Halligan, Aakan, 7 February 1837.

See also Execution of Criminals Act, which receivegal assent 14 July 1836 and was in force from
that day: it enabled judges to extend a term eftiif criminals convicted of murder as well as other
crimes: Australian, 13 December 1836.

Decisions of the Superior Courts of New South Walg88-1899; Published by the

Division of Law Macquarie University

SYDNEY HERALD, 11/05/1837

Supreme Court of New South Wales

Dowling A.C.J., 5 May 1837

Soldiers and Convicts.

Friday, May 5, 1837. Before the Acting Chief Jostand a Civil Jury.

JOHN M’'CAFFERY, JOHN JONES, and JOHN MOORE, were indicted for the
wilful murder of THOMAS O’BRIEN , a private of the 50th Regiment, on the
highway, near Berrima, on the 19th of Februarystriiking him on the head, face,
neck, and body with sticks, so that he then ancetimstantly died.

JAMES HAYES - | am a private in the 50th Regment [sic]; | vasAtkinson's
public house on the 19th February; it is two mil@sn Berrima Stockade; | was on
guard, and should have been on duty; | was in compath Thomas O'Brien of the
50th; we left the stockade about three o'clock; fwwang women went with us to
Atkinson's; the prisoners were in the house; | kaown then before; Jones had been
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in my charge; | knew M'Caffery well; before we dgotthe public-house the young
women gave us two bowls of wine, which they had gray; while we were standing
outside, Jones came out and asked me if | woul@ laglass? | went in and had
several glasses; some time after, the deceased icaraad Jones asked him if he
recollected getting him twenty-five lashes in theng? "I mind it very well," said
O'Brien; "Well," said Jones, "there's no animo&igtween you and me;" - "not the
least,” was O'Brien's reply, and they drank togethe sat down in company, and
after about an hour O'Brien was intoxicated, andsdid he would fight any man in
the room; | said, "O'Brien, do not make a fool otiyself,” and | prevented him from
taking his jacket off; Mrs Atkinson heard the ngisame into the taproom, and
shoved him out of the door, which she shut; inva fieinutes afterwards, the prisoners
went out, and returned in about twenty minutes, emthmenced drinking; in about
half an hour, | left the house to go home, and §&2g followed me, and said it was
time | was home; | said | would go home when | pégh on which M'Caffery struck
met; when | had gone about fifty yards, | went owe @ide, when | saw Moore and
M'Caffery going through the wood, and | was on magywhome, when | saw three
men going away from the body of O'Brien, which viieg on the road; M'Caffery
was one of the men - to the best of my knowledge other two men were the other
prisoners. - M'Caffery had a large stick in his datihey were about ten yards from
the body when | first saw them; M'Caffery wheeledhe right about, and looked at
O'Brien; he then looked at me; | was from ten terty yards from him; he did not
speak; | went over to O'Brien, the deceased mahtla body was naked; his jacket
was under his head; there was a large stick coverttdblood broken into three
pieces; there was another small stick covered biblod lying by his side, which |
took to the barracks; the man was warm, but deadabe was covered with blood. |
went home as fast as | could, and reported thati€@iBvas murdered, and M'Caffery
was the man that killed him, as he was one of tha that was going away from the
body; | was in the guard-room on the 19th of Febyuahen | saw Patrick Conolly
take off Moore's hat, and take a handkerchief duit avhich | saw O'Brien wear on
the day in question; Moore was in custody of thardu That is all | know about the
murder.

Cross-examined by Mr. Windeyer for M'Caffery addore. - The handkerchief
was between a red and yellow; | do not know whal iiacome of the shirt; | did not
see O'Brien take it off;;l was not so drunk as tesyM'Caffery was not dead drunk,
but | think Jones was more sober than he; wheni€@iBrame in to Atkinson's, Jones
gave him liquor; the prisoners left the house thgetthey appeared sober enough,
much soberer than O'Brien; the body was about Hiwedred yards from the public
house; | spoke to Jones the same as the othermtle@ company, not more with him
than with the other men; he is Mr. Atkinson's satyd was not surprised at the
friendly feeling shown by Jones; the words useddyes were not "you got my back
cut, and | will cut you head the same way;" | cansay whether O'Brien was
murdered the time the prisoners left the publicgmthe first time; when | first went
to the barracks, | said O'Brien was dead; | didsagt "he will be dead before you get
to him," when we came out of the public-house, Ewat to say drunk altogether;
M'Caffery was not very drunk; the three men wemnany opinion, the prisoners; | did
not see Jones's face, but there was a man ofzeisisivas daylight when | got to the
barracks; | did not move the body; it was betweea &nd six o'clock when | saw the
body dead; | told the officers that M'Caffery wdme tmurderer; Mr. Thompson, of
Bong Bong, was one of the magistrates that invatd) the matter; the body was
brought to the barracks by some of the men; wherbtdy was at the barracks, | saw
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a wound over the eyebrow; his chest as beaten; Wwhest saw the body the blood
was running.

Re-examined - The prisoners were absent abartywminutes, and returned to the
public-house they might have been absent long dntupave committed the murder.
Cross-examined by Jones - You were in my chargésfelve months; you have been
in the barracks since you left the gang; | do meoblect your being in my company;
if 1 had seen you face | should have known you; ymre not with M'Caffery and
Moore when M'Caffery struck me; | am well aware yare the man that got O'Brien
murdered for getting you flogged; | heard no wagodss concerning Egan.

JOHN NEILLY , private in the 50th regiment - | was at Atkinsothe day the
murder was committed; Jones said to me about fiv&@xoo'clock, "do you recollect
O'Brien getting me five and twenty in the gang®aid | did not recollect who got it
him, but | knew he received it; he then said, @Bs head was sore as ever his back
was, which | would see as soon as | turned theecooh the road; | had not gone
twenty yards before a man told me one of my coesaglas murdered on the road,
and as | was the first he met, to go back and thieealarm, which | did; Jones was
alongside of me when the man gave me the alarso@s as | had given the alarm |
went to the corpse; he was stripped of his shodssairt, and had been murdered
rascally, his head was covered with blood; he wigImostly on his right side; | saw
a stick broken into three pieces; | left the cor@s®l came on to barracks to give the
alarm.

Cross-examined by Mr. Windeyer - | did not sesyét in the public-house; | did
not put my hand on the body; it was very plain @#aswdead; his whole face was
covered with blood, the blood was running, and tharder must have been
committed very shortly before; when | first saw dsrhe was under the verandah;
Hayes had told them that the murder was commiteddrb | got to the barracks, but
they did not believe him; he was on sentry wheao ttgere; Jones was drunk when he
spoke to me, but not too drunk to beat a man ttzet lying on the ground asleep;
when | got to the barracks, Hayes was tolerablgsob

DANIEL WHITEHEAD , medical attendant at Berrima Stockade - | was Bgn
Lieutenant Briggs to see the body of Thomas O'Bridaund it about a quarter of a
mile from Atkinson's, the body was quite dead; bhd ho shirt or boots on; his death
was caused by violence, inflicted by a bludgeomrdhwas a blow over the left
eyebrow, sufficiently large to admit the fore fingthe scull was fractured; four of his
teeth were nearly out; he had received some blawki® breast, and his arm was
bruised, as if he had been defending himself; tlveeee three pieces of wood,
forming one stick; there were marks as of teethl, thiere was blood and hair on the
stick; it was nearly as think as my arm, and betwiee and six feet long; it was a
stick likely to cause the wounds | saw, and thoseevgufficient to cause death.

MICHAEL FLINN - | am district constable at Berrima; | went taene the hut
of Jones on the 19th of February; his hut was erfahm of Mr. Atkinson, to whom
Jones was assigned; | found a handkerchief corccdménveen the sacking of the
stretcher, it was a black silk one; there were dtieer men in the hut; | gave the
handkerchief to the Police Magistrate at Bong Bangas Jones' berth.

RICHARD BOSTON - | am a private of the 50th regiment; | examitieel hut in
which Jones lived; | found Jones there and took o custody; | saw a
handkerchief in the Stockade, it had been my ptgpkIir. Briggs showed it to me in
the Police Office; | had sold it to O'Brien aboltee months before the murder took
place; it was said that Jones and big Jack had ittdsig Jack (M'Caffery) is assigned
to Mr. Barton; it was on Neilly's information | tkdones.
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Cross-examined by Mr. Windeyer - When Hayes caméhe barracks, he said
O'Brien was murdered; Neilly | should think wasfhah hour after Hayes; Hayes
mentioned the name of Jones; he told Corporal Witttat Tom O'Brien had been
murdered by big Jack and Jones; at the time big @as confined, he said he would
crush any b--y soldier.

PATRICK CONLEY - | am a soldier in the 50th regiment; on the 1R¢bruary, |
was sent to enquire into the truth of Hayes' repdérO'Brien's murder; | went to
Atkinson's and getting a pistol. | went in pursafibig Jack, whom | found speechless
drunk, or pretending to be so; | could get no &see until some of my comrades
were passing that way; the next morning | had thsopers in charge at the guard
room; on Moore | found a handkerchief, which | thimelonged to O'Brien; Moore
did not deny it was O'Brien's property, but saidright have picked it up.

This closed the case for the prosecution, baifétlowing witnesses, whose names
were on the information were called, at the reqoéste prisoners' counsel.

ROBERT JONES - | am a free man, employed by Mr. Boston; on 118h
February, | was at Atkinson's house with Moorepohway to Atkinson's, | saw two
soldiers and two girls with a tilted cart; | madhe remark, when Jones said, that the
big man once got him twenty-five lashes, when he ind@he ironed gang, and his
b--y oath he would make his head sorer than ewwback was, and Moore said he
had better have nothing to do with the like of thpeople at all; when we got to
Atkinson's, Jones called in one of the soldiergréat him, and he too part of some
brandy that was on the table; shortly afterward&ri®n came in, when Hayes was
asked if it was comrade? he said yes, and he weasattked to drink; M'Caffery then
came in; several tumblers of brandy were drunk:ri@Bwas getting very tipsey,
Hayes was not so tipsey; O'Brien got very drunk godrrelsome, and was turned
out; Mrs. Atkinson said she would draw no more, toid Jones as he had no pass, to
go home and not go off the farm any more that & gave him half a pint of
brandy in a bottle, and he left the house; | casagthow long O'Brien had been out;
| do not know whether M'Caffery and Moore went whtim.

Mrs.JANE MASON - About four o'clock in the afternoon | saw M'Gafy coming
from Atkinson's; he was very drunk; when | saw lhienwas about a quarter of a mile
from the spot where the man was murdered.

The prisoners were now called on for their deden

M'Caffery said noting in his defence, but Johareded | a written statement of the
usual tenor of document of that description drawnrugaol. - It denied the principal
part of the evidence against Jones, but admittedttie handkerchief was O'Brien's,
which he had purchased of him that morning. Modeged that he picked up the
handkerchief in the house, and did not know to wiitdmelonged.

On behalf of Moore and M'Caffery, the followingtnesses were called:-

Mrs. ATKINSON - | recollect Hayes and O'Brien coming to my hoasehe 19th
February; | saw O'Brien making a disturbance, aad him put out of the house.
Moore and M'Caffery were there; they went out alf@lt an hour or twenty minutes
after him; some time afterwards | went to Smitisd soon afterwards M'Caffery
came and asked for me, but Smith denied me towimen M'Caffery said he wanted
some drink, and did not know where | was gone &stopped at Smith's short time,
and then | saw him going towards his own housewal after Robert Jones had left
the house that | left it, and locked up the liqubrCaffery always bore a good
character.

By Jones - When you left my house | desiredtgogo home, and you went towards
home; it was about a quarter of an hour beforaut e house up.
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Mr. RICHARD SMITH - | reside near Berrima, about one hundred yards f
Atkinson's; | remember Mrs. Atkinson coming oversdw M'Caffery and Moore
coming from the house afterwards; they asked fos. Mitkinson, but | denied her;
M'Caffery was rather drunk; | heard Mrs. Atkins@yshere goes O'Brien up the road
- this was before M'Caffery came to the house; Madoirned off towards Oldbury,
where he resides. About three quarters of an hfierwards | saw M'Caffery leave
the public house with a bottle in his hand, towaddgbury; | saw him fall, and a man
named Scott picked him up; about half an hour a®&rien went pass another
soldier went the same road; there was no one wemtden the time O'Brien went
along the road and the other soldier of an howar dfte second soldier had gone by
that | heard a soldier was murdered.

Cross-examined - There was an interval of hali@ur between the first and second
soldier passing my house; persons might have pasgbdut my seeing them, by
going forty or fifty rods to the back of my house.

Mr. JAMES WELLING - | was going to Berrima to look out for a piedegoound
to make bricks; was in company with a man namedeRatve met a soldier named
Hayes - he did not speak to us; he had a bent istibls hand with the bark bruised
off it; Hayes looked very white in the face; we gexd Hayes without speaking to him.

By Jones - | never told you | thought Hayes ti@smurderer.

His Honor carefully recapitulated the whole bé tevidence, and the Jury, after an
absence of a few minutes, returned a verdict ofdf&€y and Moore, Not Guilty;
Jones, Guilty.

When called on to say why the judgment of their€should not be passed, Jones
called God to witness that he was innocent, ancdape witnesses would be in the
same situation as himself before a twelvemonth.

His Honor, in passing sentence on the prisooleserved that no reasonable man
could have any doubt of his guilt, and said, thairf information he had received, he
was afraid this was not the first time he had emdb{sec] his hands in blood.
Sentence of death, in the usual form, was thenepaes the prisoner, who was
ordered for Execution on Monday morning.

Jones, still violently exclaiming that he wasacent, asked the Judge to let him be
executed on the spot where the murder was commibed His Honor would not
comply.

See also Australian, 9 May 1837; Sydney GazetteM#&y 1837; Dowling,
Proceedings of the Supreme Court, Vol. 136, StaeoRIs of New South Wales,
2/3320, p. 38.

Decisions of the Superior Courts of New South Wal&88-1899; Published by the
Division of Law Macquarie University

SYDNEY HERALD, 03/08/1837

R. v. Doyle

Supreme Court of New South Wales

Dowling A.C.J., 1 August 1837

Tuesday, August 1. - Before the Acting Chief Jstic

EDWARD DOYLE late ofNew Zealandand Sydney, was indicted for that he at
New Zealand, within the jurisdiction of the Cowt the 25th June, laid his left hand
on the trigger of a pistol and did attempt to kiid murder ondOHN WRIGHT a
British subject. The prisoner pleaded not gudtyd chose a civil jury, but applied to
have his case postponed, as his witnesses who poolee an alibi were at New
Zealand. The Crown Solicitor said that the prisomed handed him a list of four
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witnesses all residing at New Zealand. One ofaiteesses who was named he could
answer would attend, but there were no means ofpethimg attendance. The
prisoner said he had no doubt the witnesses waartteaup if they were subpoenaed,
and the Attorney General offering no objection, t@se was postponed to next
session.

Edward Doyle was indicted for breaking into the Hwwg-house of John Wright at
New Zealand, and stealing therefrom sundry articlesis case was postponed on the
same grounds as the former.

See also Australian, 4 August 1837. See also Sythegald, 3 August 1837. On
New Zealand see also Sydney Herald, 18 May 1837.

Decisions of the Superior Courts of New South Wal/88-1899; Published by the
Division of Law Macquarie University

AUSTRALIAN, 04/08/1837

Supreme Court of New South Wales

Dowling A.C.J., 1 August 1837

HENRY WISE was indicted for maliciously stabbing/ILLIAM BURSELL , at
Woollongong on the 21st April last, with a knife tre left side of the back, with
intent to kill and murder him. A second count ldiee intent to do the prosecutor
some grievous bodily harm. It appeared from th&ence of Bursell, that the
prisoner, who is an orphan lad, aged about 14,appsenticed to him about two and
a half years ago, to learn the shoemaking and ngnmades. On the day laid in the
indictment, the prisoner was saucy to the prosesuson, and also to a journeyman,
upon which Bursell in the heat of passion seizgdiaof new bridle reins, and struck
the boy with all his force on the back, as he wtmg at work. The lad was parting
the sole of a boot with his knife at the time, &mdimmediately rose up and a scuffle
ensued between him and his master, who being émglat at the knife, immediately
left the room, not knowing at the time that he Hekn wounded. Mr. Osborne a
magistrate happening to pass Bursell's house atirtbint, the prisoner was
interrogated as to the cause of his disagreemehthis master, when he replied that
his master ill-treated him, and did not teach hisithade, upon which Mr. Osborne
observed that under those circumstances he hadr bedive Bursell, and took him
away with him. After the lad was gone, the prosectelt an itching sensation on the
left side of his back, and putting his hand tophet, he discovered a moisture as if of
blood, upon which he asked his wife whether he waanded, and she replied he
was. His clothes were cut through, but the wouiad & mere scratch. Bursell then
ran after Mr. Osborne, and showed him h wound,thadesult was that the lad was
committed to take his trial on the capital chardgursell admitted that he struck the
lad in a immoderate manner while he had only hig sh, and that the wound was of
so trifling a nature, that he never took any furthetice of it. The learned Judge
stopped the case, observing that the injury comethbf was not of sufficient extent
to come within the meaning of the words in the acParliament upon which the lad
was being tried. Independently of this, sufficiemidence had already been shewn to
entitle the prisoner to an acquittal on the presagictment even on the facts of the
case. The Jury under His Honor's direction, retdra Verdict of “"Not Guilty." His
Honor suggested to the Attorney General , that utigecircumstances of the case, it
would perhaps be advisable to cancel the lad'snindes, but it was ultimately
thought it would be better to leave that to thedisination of the magistrates of the
district. The learned Judge told the prisoner hestnaccompany his master home;
and then addressing Bursell, recommended him &t tfe lad with kindness, and
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when he found it necessary to chastise him, ta doa temperate manner. The lad
was as much under the protection of the law, aBBbesell, was. The prisoner was
then discharged. At the request of the learnedjeluMir. Windeyer undertook the
lad's defence, he being unprovided with counsel.

See also Sydney Gazette, 3 August 1837 (which atanhis age at 15); Sydney
Herald, 3 August 1837 (which thought he was 16)wlg, Proceedings of the
Supreme Court, Vol. 134, State Records of New Sddles, 2/3318, p. 93.
Decisions of the Superior Courts of New South Wal&88-1899; Published by the
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SYDNEY HERALD, 14/08/1837

Supreme Court of New South Wales

Dowling A.C.J., 11 August 1837

Friday. - Before the Acting Chief Justice and ailCiury.

JAMES HALL was indicted for discharging a pistol at dieéL WILL, otherwise
BILL WELL I, and wounding him in the belly and side with imtéo murder him, at
Marrabarrandi, on the 24th February. Other couwitarged the prisoner with
intending to do some bodily harm, to maim, &c.

The prisoner is assigned to Dr. Wilson, and tlesrge of some of the Doctor's
cattle, near Twofold Bay. On the day laid in thdictment, he went to the hut of a
servant of Captain King's, named Ward, who residethe neighbourhood. Soon
after he had gone into the hut, Ward heard a naise found the prisoner in dispute
with a black fellow named Bill Well, whom he accds# having killed his cattle, and
said he would take him to his master. There wasldrblack fellow in he hut who
went out with Ward; Hall endeavoured to tie thedsof the black fellow, who said
“altogether white fellows b--- rogues,” and softeravards Ward heard the report of
a pistol, and saw Bill Well run away, and the pnisosaid he had got away from him
and got on his horse and rode after him; in abentwminutes afterwards, Bill Well
came back to the hut, when Ward found that he washded in the belly. In cross-
examination Ward said that he thought the bladkelwas endeavouring to call the
other blacks in the neighbourhood. In his defethee prisoner said that the black
fellow made a rush at him with his tomahawk, anghet at him in his own defence,
he endeavoured to apprehend him because he hadedielém in the act of killing his
master's cattle. Mr. Cobban, a stipendiary Magistrdeposed that he called at the
prisoner's hut soon after he had shot at the bialtdw, when the prisoner came to
him and told him that he had endeavoured to appcehgill Well, and that in
consequence of his making a rush at him he had fatehim. They proceeded
together to the black camp, where Bill Well wasigyi intending to apprehend him,
but when he got there he found that he was so hadiynded that he could not take
him over the mountains, and being in a hurry tocpeal to Maneroo to investigate a
case of murder, he left him there. He was awarth@fcharacter of Bill Well as a
notorious cattle killer, and heard that since hd recovered from the effects of the
wound he had killed several head of cattle beloggan Mrs. Bunn. His Honor in
putting the case to the Jury observed, that theoper was justified in apprehending
the black fellow if he was aware that he had injuhgs master's property; that the
blacks were equally under the protection of the vath the whites; and if they were
of opinion that the prisoner had maliciously sha black fellow with intent to Kill
him, they were bound to return a verdict of guilt@n the other hand, His Honor
pointed out the different circumstances of the dasg¢ were in the prisoner's favor,
and told the Jury if they considered the prisonerder the circumstances, was
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justified in firing for his own defence, they mustquit the prisoner. Without retiring
from the box, the Jury returned a verdict of Nattgu

See also Dowling, Proceedings of the Supreme Court, Vol. 141, State Records of New South
Wales, 2/3326, p. 1, which stated the victim's name as Bill Will or Bellwell.

On the same day, 11 August 1837, George Green was found not guilty of ““the wilful murder
of a native black, called Diamond, on the Paterson River, on the 3rd January, 1836, by
discharging a pistol at him." He was tried before Kinchela J. and a military jury: Sydney
Herald, 14 August 1837.

The Australian, 15 August 1837, reported the latter case as follows: ~George Green was
indicted for the wilful murder of a native black nhamed Diamond, at Patterson's River, on the
3d January, 1837, by discharging a loaded pistol at him. The prisoner called a witness to
character, who considered him a moderately honest man. The Jury returned a verdict of "Not
Guilty," and the prisoner was discharged."

Decisions of the Superior Courts of New South Wal&88-1899; Published by the
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AUSTRALIAN, 15/08/1837

Dowling A.C.J., 11 August 1837

FRIDAY. - Before Acting Chief Justice Dowling, aladJury of Civil Inhabitants.
JAMES HILL was indicted for discharging a loaded pistol atahoriginal native
named BILL WILL ," or "BELL WELL ," at a place near Twofold Bay, on the
24th February last, with intent to kill and murdem, or to do him some grievous
bodily harm. The circumstances of the cases wsset Bill Will was a powerful
man, and an active depredator among the cattleeiiwofold Bay districts. He had
speared three head of cattle on that very day,ngeig to Dr. Wilson, in whose
service he was, and the prisoner rode after hiapprehend him; he was brought into
the prisoner's hut with another old native blaakg #ld to hold up his hands, that
straps might be put on them, for the purpose oveging him before Dr. Wilson,
who was a Magistrate. Bill Will escaped out of the, and the prisoner went after
him. When at some distance from the hut, the eativned upon the prisoner with
his tomahawk, and the latter then shot him in té/b He was very ill for some time
in consequence of the wound, but he had since eeedy and had renewed his
depredations among the cattle. Dr. Wilson had readhe neighbouring stock-
keepers, a letter he had received from the AttoiGeyeral, to the effect that the
Aborigines were as much under the protection ofifdriLaw, as any of the European
inhabitants; before which time it seemed to hawenlibe prevailing opinion, that they
might be summarily disposed of with impunity. Tgresoner rested his entire defence
on the assertion that he fired the pistol in se#fsprvation, and while he was
endeavouring to secure Bill will in lawful custotbr spearing his master's cattle. He
denied that he had shot the black while runningyawa had been imputed to him,
and alluded to the wound itself being in the befigar the navel, as confirmatory of
his statement. The prisoner called upon Lieuter@@BHAM of the Mounted
Police, who stated that the prisoner himself hadl wotness he had fired at Bill Will
in the manner he now alleged in his defence; aedtenant Cobham also said that he
knew that native to be a notorious cattle speai@r. WILSON gave the prisoner,
who had been in his service for nearly four yeansexcellent character for humanity.
The learned Judge told Jury that if they believes grisoner had fired the pistol in
self-defence against a more powerful man than Himsbo he was endeavouring to
secure in lawful custody, and not from any malisioor wanton motive, the prisoner
was entitled to an acquittal. The Jury returnegealict of “"Not Guilty," and the
prisoner was discharged. Mr. Foster defended risermer.
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SYDNEY HERALD, 17/08/1837

Supreme Court of New South Wales

Burton J., 16 August 1837

Wednesday. - Before Mr. Justice Burton and Militauyy.

HENRY KIRKWOOD , a Convict ~"medical assistant,” was indebted][$ar
manslaughter. The information set forth that BEFHER QUIN alias WALTERS,
being about to be delivered of a male child, thegmer assaulted the said child and
caused his death. [The assault of the prisonerdeasribed in language such as we
cannot publish.]

When the prisoner was arraigned, His Honor askedroster if he would address
the Court on a point that occurred to him, whichswahether the information for
manslaughter could be supported, it appearing erfabe of it that the child had not
been born.

Mr. Foster submitted to the Court that the infation was not maintainable: it was
clearly established that murder could not be comachibut on a reasonable being in
the King's Peace. If a prisoner did any thinghesitby administering potions or
otherwise to cause abortion, he was punishableit bves under a statute and not for
murder. If a child received injury in the womborim which it died after it was born, it
was clearly murder in the person who inflicted thpiry. In the case of Senior,
where an injury was inflicted on the head of actlas soon as it appeared, of which it
died as soon as it was born, an objection was rtadehe information could not be
supported, the child not being born when the injuag inflicted; the judge overruled
the objection, and afterwards, at a meeting of ¢énthe twelve judges, they
unanimously agreed that the conviction was rightt in that case the child was
expressly stated to have died as soon as it was hdrereas the information in the
present case alleged that the child was about bmhe

The Attorney General said, that the objectiod s@uck him in the same view as it
had struck the judge, but as there was some an&tothe case of Senior, where the
child had been injured before it was born, he tiguighis duty to bring it before the
Court; but he had not intended to call for judgmeithout bringing the matter under
the express notice of the Court. The evidence weishew that the prisoner, who
was a medical assistant at one of the stockaddsstated that he had been sixteen
years in a lying-in hospital in England, had unrsseeily interfered and acted in the
manner stated in the information; and it would lgFeat omission in the law if, under
the circumstances, the indictment was not maintdénaThe learned gentlemen then
said, that it was necessary the public should b®epted from the mercenary
impudence of men who, without the least authoett, as medical practitioners. He
had intended to suggest a law on the subject,heutitities of his office had hitherto
prevented him.

Mr. Foster said that the information allegingttthe child was about to be born, it
was quite evident that it could not stand; the rofée rather appeared to be that the
prisoner prevented the child being born.

Mr. Justice Burton said that he was quite satisthat in case of a conviction the
judgment must have been arrested; the principldoh he formed that opinion was
very simple; that neither murder nor manslaughter be committed, except on a
living being that has had the breath of life inntsstrils. The prisoner was certainly
punishable for a misdemeanor, if though his crilimegligence he prevented the
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child from being born. His Honor said that he cbubt allow the case to pass
without expressing from his seat on the benchehige condemnation of the practice
of permitting prisoners of the Crown to act as ronabpractitioners, whether over
their fellow prisoners or other people, Three sds®d occurred before him, where it
was evident that the grossest impropriety had edistom allowing such people to
practice; and he trusted that His Majesty's AttgrG@eneral would take some steps to
do away with it. If the law of England preventimgossly ignorant men from
practising did not apply here, he thought thah@dd be made to apply immediately.
He knew the over-whelming duties that oppressedCiteevn Officers, and he could
feel for them at every step they took; but if theydof preparing such an act did not
rest with them, it rested with some one else. Ildendt consider there would be any
infringement of the liberty of the subject, wereligbd to come before a board
properly constituted and prove their ability to erdke what they pretended to. If
the  Attorney General agreed with him he waeldirn a verdict of not guilty.

The Attorney-General said he entirely concumwétt His Honor.

There being no evidence, the Jury returned diatsof Not Guilty.

The Attorney General then preferred an indictiniena common assault, but at the
suggestion of His Honor it was withdrawn, and thiegner was remanded.
See also Australian, 18 August 1837 reporting thease as follows “"Henry
Kirkwood was indicted for manslaughter. The paitacs of this case are wholly unfit
for publication. The prisoner is a convict, em@dyin the capacity of medical
attendant at one of the Stockades. He was semt faitend the accouchement of the
wife of a laboring man; and the gist of the offemaes, that by the unskilful means he
used, he prevented the birth of a male child. h&tguggestion of the learned Judge,
Mr Foster moved the point as to whether that fofrmdictment would lie, the child
not having been born alive. His Honor concurredtie objection, and the
information was withdrawn. The learned Judge esg®d himself in strong terms
against employing persons in the situation of thegper in a medical capacity - and
of allowing any unqualified person to practice asedical man."
This case was also recorded in Burton, Notes ofmial Cases, vol. 32, State
Records of New South Wales, 2/2432, p. 49. Bummted that the Attorney General
referred in argument to 3rd Just. 50; 1Hawk. P.@ad Chitty's Medical
Jurisprudence.
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SYDNEY HERALD, 17/08/1837

Supreme Court of New South Wales

Burton J., 16 August 1837

PETER FITZPATRICK was indicted for manslaughter. The informaticatesd that
on the 14th May, the prisoner was driving a honseé eart along the Cowpasture
Road, when by hallooing, shouting, and making a&exdie caused the said horse to
gallop and run away, by which means the cart wasetypand oneTHOMAS
SEYMOUR was cast on the ground, and received divers madahds of which he
died.

A constable named ACINTOSH stated that, on Whit-Sunday he was riding along
the road, when he passed the prisoner's cart, adogd Seymour was riding on the
front of the cart;, Fitzpatrick was very drunk letbottom of the cart, and the father
of the boy was walking very near the horse's heatew minutes afterwards, the
horse galloped past him at a furious rate, theopes was hallooing and making a
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noise, and the boy was crying out for help; he wadtdr the cart, and saw it upset;
and when he got up to the spot the boy was lyirth his arms under the fore part of
the cart, and expired immediately. The boy's fatated that he was walking near
the head of the horse, and had occasion to ledoe & moment, when the horse ran
away without any reason that he could assign; tisoper was so drunk that he was
obliged to be lifted into the cart. His Honor tdlie jury that they must acquit the
prisoner, as it was necessary to support the irdtom, that it should be proved he
was the cause of the horse-running away. Not GuibDischarged.

This case was also recorded in Burton, Notes ofmial Cases, vol. 32, State
Records of New South Wales, 2/2432, p. 70.
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AUSTRALIAN, 18/08/1837

Burton J., 16 August 1837

PETER FITZPATRICK was indicted for manslaughter under the following
circumstances. On the 14th May last, the priseves proceeding in his cart along
the Cowpasture Road, he lying drunk in the bottdirthe cart, andTHOMAS
SEYMOUR, a lad between eight and nine years of age sittirte front of it. The
father of Seymour was walking by the mare's heatihaving occasion to stop for a
few minutes, the cart went on. After it had gome a short distance, the animal
suddenly started off at full gallop, from what causwas not known; the cart was
capsized, and the boy killed upon the spot. MHN M'INTOSH , Chief Constable
of the Stonequarry district, had passed the casttlyhbefore the occurrence took
place, and observed that the prisoner was helglelsink. Having occasion to
dismount at a house a little further on, he wasditay there when the cart passed at
full speed, and the prisoner was shouting in theausianner of a drunken man. Mr
M'Intosh immediately galloped after the cart, bud @ot arrive until after it was
upset, and the boy merely groaned once, and tlegh dThe learned Judge stopped
the case. The shouting of the prisoner while tlegenwas at full gallop, he might
have intended as a call for assistance - the caluiee mare's starting off ought to
have been shewn to sustain such an indictment.pfibener was then discharged.
Decisions of the Superior Courts of New South Wal&88-1899; Published by the
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AUSTRALIAN, 18/08/1837

Supreme Court of New South Wales

Burton J., 15 August 1837

TUESDAY. - Before Mr. Justice Burton, and a JunMifitary Officers.

MICHAEL CAGNEY was indicted for the wilful murder @DWARD HUGHES,

at Maitland, on the 23d May last, by striking him the right side of the head with a
stick, from the effects of which the deceased latgad until the following day, and
then died.

Mr Therry conducted the case on the part ofpgresecution; and Mr Windeyer
appeared on behalf the prisoner.

The circumstances of the case were these:--pilikener, a young man between 20
and 21 years of age, who came free to the colavadl lin the service of a butcher
namedWHOLAGHAN at Maitland, who, having occasion to slaughteeadb about
2 o'clock in the morning of the day laid in the istchent, was assisted in that office
by the deceased, on Broadway, and another persorproduced before the Court.
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The beast was slaughtered in a paddock about 208 fam Wholaghan's shop, and
during the time the parties were engaged in slarglg it, the prisoner came to them,
and began to expostulate with Wholaghan for remgifffom home for so long a
time, upon which the deceased observed, what aarubrat of a boy, the prisoner
was to be master over Wholaghan. On hearing thserwation, the prisoner
immediately took up one of the feet which had beenoff the slaughtered animal,
and threw it at the deceased, knocking him sernsedesl then ran off. The deceased,
however, recovered sufficiently in two or three oigs to be able to finish the
slaughtering and dressing the animal, and aftewas completed, the body was
quartered and put into a cart to be taken to tlog.sPAn hour and a half had now
elapsed since the deceased had been knocked ddiwvnheibeast's foot, and in the
interval his brother, and aged man, had been samtbut as the deceased had
recovered, no further notice was taken of the matt¢holaghanBROADWAY , and
the deceased conveyed the meat in the cart tdhtpe and when they came there, the
prisoner was standing under the verandah with @epaé paling in his hand about 3%
feet in length, 4 inches in width, upwards of 1hng thickness, and weighing about
10lbs. Wholaghan endeavoured to dissuade thengrdoom renewing the quarrel,
and attempted to take the bludgeon from him, butccaot. After having reasoned
with him, however, for about five minutes, he cdesed the prisoner's anger had
subsided, and he then commenced unloading the éarthis time the deceased was
standing just inside the doorway, with his facdimexl towards the left, as if looking
up the street. The deceased's brother was indfendah just opposite to him, and
facing the prisoner, who stood at the end of then@ah with the bludgeon in his
hand. Wholaghan was in the act of putting a quaft¢he beef on his back, in which
he was assisted by Broadway, the two Hughes' adsting to assist in hanging it up
in the shop, when the sound of a violent blow cdus#olaghan to throw down the
quarter of beef, and ascertain the cause of treendHe then perceived the deceased
lying stretched on the floor, with his head inside shop and his feet upon the lintel,
upon which he immediately cried out, “Oh! My Gaélde man's murdered." He then
went for a surgeon. James Hughes saw the prisomee towards the door just as the
blow was struck, but thought he was merely goirtg ithe shop. Broadway, and
FURZE, a constable, saw the prisoner immediately afteriow was struck, throw
down the bludgeon and run away. He was appreheaddtie following day. Mr
COCHRANER attended the deceased immediately, and found hira state of
insensibility, in which he remained for 26 hourgdahen died. There were two
wounds on the right cheek, one of trifing impodenand the other producing a
traverse fracture of the lower jaw. The violenéehe injury had caused concussion
of the brain in the first instance, and compresbrit afterwards, and from these
combined effects, the deceased died. The sympteens so well marked, that Mr
Cochrane deemed it quite unnecessary to open tteased's head after his death.
The witness thought that a slight blow with suclweapon as the one produced (and
which had been identified by the constable) wowddehcaused the injury of which
the deceased died. The prisoner said nothingsiddiience.

The learned Judge having explained the distinctbetween murder and
manslaughter, proceeded to comment upon the ewdehtis Honor told the Jury,
that if they could see any thing upon the evidetoceeduce the crime to the minor
offence, to do so. The Jury, after a few minutess@eration, found the prisoner
“Guilty" of murder, and the learned Judge puttimgthe awful insignia, viz. - the
black cap, immediately passed sentence of death thygoprisoner - admonishing him
to lose no time in preparing for the awful changealould soon have to undergo - for
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although a recent alteration in the law affordddrayer period for the repentance of
convicted murderers, yet he, the learned Judgel s®e no reason in the present case
why the law should not take its course.

See also Sydney Herald, 17 August 183i& case was also recorded in Burton, Notes of
Criminal Cases, vol. 32, State Records of New South Wales, 2/2432, p. 20.

On the conviction for murder of Lewis Williams, the Australian, 15 August 1837 noted that the
prisoner was remanded for sentence and that "~ This was the first conviction for murder, since
the passing of the Local Ordinance respecting the time of carrying into effect the punishment
of that crime." The new legislation did not remove the practice of dissection of the prisoner's
body after execution: see R. v. Williams, Sydney Herald, 25 August 1837; Sydney Gazette, 22
August 1837.
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SYDNEY GAZETTE, 19/08/1837

Supreme Court of New South Wales

Burton J., 14 August 1837

THE ABORIGINES.

A discussion of some interest took place in ther&ue Court on Monday last on the
subject of the trial of an aboriginal native, nam&dmbarty, belonging to the Port
Macquarie tribe, who was arraigned before JudgedBusn a charge of murder, of an
exceedingly atrocious character, committed at Rtatquarie. Mr. Windeyer, who
had been ordered by the Court to act as counsehéoprisoner, moved that the case
should be adjourned until an interpreter could duenél sufficiently acquainted with
the dialect of the Port Macquarie tribe, to explairthe Black the offence for which
he was indicted. Neither the Reverend Mr. Threlkebdr the interpreter, McGill,
were sufficiently acquainted with that dialect tarry on a conversation with the
accused, without the aid of a third party, and ewéh his assistance, the charge did
not seem to be sufficiently understood by the meso Under these circumstances he
thought that the case should be adjourned. HisoHdmdge Burton proceeded to put
some questions to McGill the aboriginal, who hasagk attended at the Supreme
Court with Mr. Threlkeld, when trials of his couynen were about to come on.
From his answers, it appeared that although heblead for many years under Mr.
T.'s instruction, he is not yet aware of the natoff@n oath. His Honor refused to
allow the case to proceed until the Crown couldhilr a proper interpreter, one to
whom the Court could with propriety administer amo The Attorney General
informed the Court that he murders of which thesgmer stood accused, had been
committed under circumstances of peculiar atrothg, men having been butchered
while asleep in their huts. It was almost a matteimpossibility for the Crown to
find an interpreter such as was required, butsslbnor refused to try the case, all he
could do would be to write to the Magistrates atrtPdacquarie to procure an
interpreter from the interior, who should be instedl in the nature of an oath. The
prisoner was then remanded until next Sessions.

[*] L.L. Threlkeld referred to this case in his Annual Report of the Mission to the Aborigines,
Lake Macquarie for 1837: see Miscellaneous Correspondence relating to Aborigines, State
Records of New South Wales, 5/1161, pp 312-334. At pp 319-322, he says that Wombarty's
was the only Supreme Court trial he attended as interpreter in 1837. Threlkeld said that
Wombarty was charged with the murders of four Europeans. The Court appointed counsel for
him, and Threlkeld visited him in gaol to ascertain his defences. His assistant, McGill, helped
interpret from one language to the next. Wombarty said that the murders were committed by
another tribe, in revenge for two Aborigines being confined in a lockup charged with spearing
cattle. Threlkeld was frustrated that he had managed to elicit this information, but the same
means of dual interpretation were rejected by the Supreme Court, as McGill could not be
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sworn as interpreter. Through this, said Threlkeld, the just principle that Aborigines were both
subject to and protected by British law, became merely a legal fiction. Thus “the strictness of
the administration of the law becomes the height of injustice to all" (p. 322). Threlkeld went
on to say that this injustice was central to the gradual loss of Aboriginal land. Their land, he
said, fills our Exchequer's coffers with gold. When Aborigines could not be tried, private
revenge took its place. Some stations were places for refuge for Aborigines, and others were
dreaded for their barbarity and violence.

This remarkable document is all the more poignant due to the Myall Creek massacre, which
took place in the next year, 1838. In that case, a supposed refuge proved to be no protection.
For further correspondence on the inter-racial clashes in northern New South Wales during
1837, see Miscellaneous Correspondence relating to Aborigines, State Records of New South
Wales, 5/1161, pp 306-311. The clashes detailed there ultimately led to the Myall Creek
massacre, as to which, see R. v. Kilmeister (No. 1), 1838; and R. v. Kilmeister (No. 2), 1838.
An important document in the State Records of New South Wales called " Aboriginal Natives,
tried before the Supreme Court of Sydney N.S.Wales from 1832 to 1838 (in Supreme Court
Statistics, 4/2129.3) lists all Aborigines tried there from 1834 to 1837. For 1837, it lists
Murphy (larceny), Wombarty and Black Betsy (misdemeanor). There were nine people listed
for trial in 1836.

There was a similar result to that concerning Wombarty in another case earlier in 1837: the
Sydney Herald, 23 February, 1837 reported: “Carbawn Paddy, a native black, had been
some time in gaol, on suspicion of burglary, but as there were many blacks of the same name
charged with being concerned in the Brisbane Water outrages, and as there was some doubt
as to his identity, he must consent to his discharge. Discharged."

The Australian, 24 February 1837 reported this as follows: “An aboriginal black, named
Corbon Paddy, had been for some time in gaol on suspicion of burglary, but as there were a
number of blacks of the same name in the tribes concerned in the Brisbane Water outrages,
and as there were doubts of the identity of the man, he (the Attorney-General) would consent
to his discharge." This was heard before Dowling A.C.J., and Burton and Kinchela JJ, on 21
February 1837.

The Brisbane Water cases were heard in 1835: see R. v. Lego'me, 1835; R. v. Long Dick,
Jack Jones, Abraham, and Gibber Paddy, 1835; R. v. Mickey and Muscle, 1835; R. v.
Monkey and others, 1835.

For details of the lives of these Aborigines in custody, see Threlkeld's Annual Report of the
Mission to the Aborigines, Lake Macquarie, for 1836, dated 31 December 1836 (in
Miscellaneous Correspondence relating to Aborigines, State Records of New South Wales,
5/1161, p. 290).
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CJA, 3/219, 25/10/1837
On the 18 instant, at her residence, Macquarie-place, NWJKE of a son, still
born.

SYDNEY HERALD, 06/11/1837

Supreme Court of New South Wales

Dowling A.C.J., 3 November 1837

JOHN PHOENIX was indicted for the wilful murder dDANIEL HOGAN , by
beating him on the head with a wooden shovel, ahpgkelltown, on the 4th of
September.

The prisoner and the deceased were both free migre iemploy of Mr. Campbell of
Harrington Park. It appeared that on the day imithe indictment which was on
Sunday, Mr. Campbell and Hogan had been to somdicputouse in the
neighbourhood of the farm, and returned in the exewith a bottle of rum. Two of
Mr. Campbell's convict servants then went up tolttbase to ask for some tobacco,
and drank some of the rum with Hogan. Hogan tisted Mr. Campbell for an order
for half a gallon of rum, which was given to hinmdahe went and procured it; a bottle
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and a half of this rum was drunk in Mr. Campbéditsise, when, as he wanted to go
to bed, he desired them to go to their huts, aag went away taking the other bottle
and half of rum with them. When they got to Hogamit, he said that none of the
rum should be drunk until Phoenix came, and Phoehix was asleep in an adjoining
hut was called, and they all (Hogan, Phoenix, drl ttvo convicts) commenced
drinking. The two convicts soon got stupid drumidavent to sleep. About two
o'clock in the morning, a brick-maker, named Browngd a woman with whom he
cohabited, who lived in an adjoining hut, were awdly what they considered to be
the noise of a person chopping wood, and the wogaamup and called out to know
what was the matter, when the prisoner came outuhevith a wooden shovel in his
hand, and said he had got two bears to tame; dked &own, and they went down to
the hut where Hogan was lying on the ground, armMBrhad only entered the hut a
moment when Phoenix rushed past him, and stuck tagaolent blow on the head,
upon which Brown knocked him down. On examinatiowas found that Hogan's
head was dreadfully wounded, and that he was deEk two convicts were so
beastly drunk that they were unable to give anypantof what had taken place; one
of them said that he was lying asleep with his headhe table, when the prisoner
awoke him and smiled, and said you -- I'll strikeiyand hit him on the head with the
shovel; but he could not recollect any thing el€. Kenny described the dreadful
condition of the deceased's head from repeatedsblovhe prisoner in his defence
said, that he was asleep in his hut, when he wloap and made senseless drunk;
he denied all knowledge of the murder.

His Honor said that the Jury could have no dahbt the death of Hogan was
caused by the prisoner, and it is a maxim of ldwaf if a person is proved to have
caused the death of another, the burthen of protiag he did not do it under
circumstances that would amount to murder, liesnupian. The Jury would judge
from all the circumstances, whether the case anedutd murder or man-slaughter.
In law, drunkenness being a voluntary act, is nous& for any crime that may be
committed while under its influence. Guilty of malaughter. The Jury passed a
very strong censure on Mr. Campbell for supplyimg rhen with so much rum, and
hoped that the Judge would not let his conductrgeticed. His Honor said that the
remark was very creditable to the Jury, and ordehedtwo convicts that were in
attendance on the Court, to be sent to barrackistietGovernor's pleasure is known.
See also Australian, 7 November 1837; Sydney GazétNovember 1837; Dowling,
Proceedings of the Supreme Court, Vol. 144, StaeoRIs of New South Wales,
2/3329, p. 51.

Decisions of the Superior Courts of New South Wal&88-1899; Published by the
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SYDNEY HERALD, 06/11/1837

Dowling A.C.J., 1 November 1837

EDWARD DOYLE, late of Sydney anblew Zealand labourer, and a subject of our
Lord the late King, and of our Lady the Queen, walicted for stealing twenty yards
of calico, ten shirts, twenty pounds of gunpowderd sundry other articles, from the
dwelling-house of John Wright, at New Zealand, withhe jurisdiction of the
Honorable Supreme Court, on the 18th June, theJsdid Wright being therein put in
bodily fear.

The facts in this case are very simple: - The petee, Mr. John Wrightis a British
subject residing at the Bay of Island, New Zealand On the evening of the day laid
in the indictment, about nine o'clock, hearing tlogs bark, he, accompanied by his



New South Wales Inquests, 1837; 24/03/08

step-daughter, Miss Featherstone, went out to ¢ was the matter; when they got
outside they saw a boat lying at a point a shostadce off, and saw three men
coming from that direction; when they drew near tioeise Mr. Wright asked them
what they wanted, when one of them replied theytechsome tobacco, to which Mr.
Wright replied that he was not in the habit ofisglltobacco on a Sunday evening. At
this moment one of the ruffians, who was distin@hd solemnly sworn to be the
prisoner at the bar, both by Miss Featherstone Mndwright, jumped over a stile
and laid hold of Mr. Wright, at the same momentspreing a pistol to his breast, the
other two men, known as Fell and the shoemakehjmgpast and entering the house.
Mr. Wright struggled with Doyle, and kept hold dietbarrel of the pistol, and in the
struggle they both went down observing that Doyksvendeavouring to point the
pistol towards him as they laid on the ground, Wright managed to knock Doyle's
hand from the trigger, and fired the pistol intee teand. During this time Miss
Featherstone remained with Mr. Wright, begging [@aybt to murder him, when the
shoemaker desired Doyle to knock his brains oud, laecause Miss Featherstone
refused to leave Mr. Wright, the savage laid hdidher by the hair of her head and
dragged her away, knocking her against the fentie eansiderable violence, and at
the same time striking Mr. Wright a violent blow bis head with a piece of wood,
injuring him very much; hearing the screams of Missitherstone, Mrs. Wright came
out of the house, and was met by the shoemaker,mdae a blow at her with the
piece of wood he had in his hand, and missing kestiuck her mouth with his fist
and knocked out four of her teeth, loosening séwatzers. In the mean time Mr.
Wright and Doyle had struggled into the verandakhefhouse, when the shoemaker
went up to them and gave Doyle a second loanedlpdsiring him to shoot Mr.
Wright at once, and using an oath because he hadone so before; Mr. Wright laid
hold of this pistol as he had done the first oneemvthe shoemaker wrenched the
pistol from both of them, and, retreating a coupleyards, deliberately pulled the
trigger as Mr. Wright rose from the ground, but\pdentially the pistol only burnt
priming, and while he was endeavouring to re-pritrtee family got into the house,
and Miss Featherstone stood holding the door irhbad, when Doyle told her if she
did not open the door he would knock her brains authe same time making all of
them go into the bed-room, when they deliberatetyitinto the store, and plundered
it of property worth £120, which they took to thealt; during the outrage one of the
ruffians demanded six hundred dollars, which hd 8&i. Wright; had received from
the master of a vessel, and on the family declattiey had no money in the house
they threatened to place a barrel of gun-powdemaghe door and blow the house
down. When they went away Fell remained senttyh@tdoor until the whole of the
property was in the boat, and desired none of tteetaok which way he went, or it
would be the worse for them. The next morning knna was given, and the Rev.
Mr. Williams, one of the missionaries, went to dive paah [sic], about three miles
off, where the natives pointed out the prisoner &imeéte other men as having
committed the robbery, and produced a quantitypb&tco, which exactly resembled
Mr. Wright's tobacco, which they said they had tak®m them; it was several days
before Doyle was taken into custody by a Mr. Malaed shackled to the ground, but
by means of a gimlet he liberated himself, and waiatarge until given up by the
natives and placed on board H.M.S. Rattlesnakee fdrisoner cross-examined the
witnesses as to his identity, but could not shdkemt in the least; for as Miss
Featherstone, in answer to a question from Doglé, with great naivete, " You know
it was a very beautiful bright clear night, and whestood in the door and you stood
in the verandah there were three lights on thesthlhind my back, so that | had a
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good opportunity of seeing your face, and what oeclithat night made such an
impression on me that | shall never forget you."r. Nilks deposed that when the
prisoner came to the Police-office he told him lagl kdone his original sentence in
this Colony before he went to New Zealand. Indegence the prisoner denied all
knowledge of the robbery, and stated that on ther@&ay before the robbery was
committed, he laid out £7 or £8 at a store, whictoanted for his having the tobacco
in his possession; he also stated that he was\e mdtNew Bedford, in America, and
had been left at one of the South Sea Islandsbaed brought to Sydney by the man
of war brig Zebra, where he shipped on board tlyeliRswhaler, which he left up; he
said that the New South Wales Act very properlyegithe Court jurisdiction over all
offences committed in any of the Islands in the tBoBacific Ocean by British
subjects, and therefore they must be satisfiedttieaprisoner is a British subject. His
Honor made some remarks respecting the natureeoévtdence of Mr. Wright and
Miss Featherstone, and the jury, after an absehagf@w minutes, returned a verdict
of Guilty. Remanded.

See also Australian, 3 November 1837; Sydney GaztNovember 1837; Dowling,
Proceedings of the Supreme Court, Vol. 143, StaeoRIs of New South Wales,
2/3328, p 156.
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CJA, 3/221, 08/11/1837

SUPREME COURT.

Thursday, Nov. 2. Before the Acting Chief Jusfix®wvling and a Common Jury.
THOMAS HARTLEY was indicted for the wilful murder gfOHN BRENNAN, at
Mr. Manning’s station, near Cunningham’s Creek,drmglyYass, on the Fof April,
1836, by beating him over the head, &c. with aksticNot Guilty.

Friday, Nov. 3. Before Mr Justice Burton and aitdrly Jury.

JOHN PHOENIX was indicted for the wilful murder dDANIEL HOGAN , at
Harrington Park, near Campbell Town, on theday of September, by beating him
on the head with a wooden shovel. — Guilty of Manghter. Remanded for
sentence.

JOHN GROVENOR alias GROVER was indicted for the wilful murder of
WILLIAM WALWORTH, at a place near Ireland’s, on the Parramatta Rogd,
stabbing him in the belly, causing a wound whereefdied at Sydney. The Jury
found him guilty of manslaughter, and in conseqeent his good conduct while
Chief Constable at Norfolk Island, he was senterioegix months’ imprisonment. A
witness in the case, namd®HN ASHWOOD, was also sentenced to the same
punishment for gross prevarication.

MICHAEL TOBIN was indicted for the wilful murder AMES FLETCHER , by
throwing him into the River Hawkesbury, on theJune, andAMES MARSHALL,
RICHARD MADDOX and JOHN DUNKLEY were indicted for being present,
aiding and assisting. Tobin and Marshall Guiltynsdnslaughter, to be transported
for life, Maddox and Dunkley, Not Guilty. Courtjadrned.

SYDNEY HERALD, 20/11/1837
Dowling A.C.J., Burton and Willis JJ, 18 Novemb@&3Z¥
Saturday Before the Acting Chief Justice, Mr. id@sBurton, and Mr. Justice Willis.
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The Attorney General prayed the judgment of the r€Com EDWARD DOYLE ,
convicted of stealing in a dwelling-housat New Zealand and putting in fear
therein.

The Acting Chief Justice said that the circumsés of this case were marked with
great outrage; the crime contemplated by the peisaras not merely robbery, but if
necessary to carry it into effect, loss of life waasoccur. When the crime was
contemplated he probably imagined that from theotemess of the place at which it
was committed he would be exempted from the peisaition of the law; but the
Court trusted that the example which would be madkis case would remove from
the mind of lawless ruffians a delusion that bytatise they were secured from the
visitation of justice. Those in authority in tt@®lony would have failed in their duty
had they spared any trouble or expense in bringiisgcase home to the prisoner; the
Court had reason to know that the expenses onase ftad been immense, but they
could not look upon the expense in a case wheneag so necessary. After
recapitulating the facts of the case, His Honod ghat it was marked with every
circumstance of aggravation, and the prisoner megdalelude himself with the hope
that he would escape. Sentence of Death was @geq in the usual form.

See also Australian, 21 November 1837; Sydney Gaz&t November 1837.
Decisions of the Superior Courts of New South Wal&88-1899; Published by the
Division of Law Macquarie University

SYDNEY HERALD, 20/11/1837

Dowling A.C.J., Burton and Willis JJ, 18 Novemb@&3Y

JOHN PHOENIX, convicted before the Acting Chief Justice of mamghter. His
Honor in passing sentence on the prisoner desctieddase another illustration of
that awful vice which reduces the Colony to thetdeyg depravity.

To be transported for life.

See also Australian, 21 November 1837; Sydney Gaz&t November 1837.
Decisions of the Superior Courts of New South Wal&88-1899; Published by the
Division of Law Macquarie University

CJA, 3/223, 22/11/1837.

DEATH. On the 28 ultimo, at Turee, County of BligdOHN JONES, Esq. From
the affects of two severe wounds inflicted witharpf sheep shears by one of his
servants.

SYDNEY GAZETTE, 23/11/1837

Dowling C.J., 18 November 1837

Wombarty, a native black, was placed at the bdre Attorney-General said that this
was a very distressing case, and one in which Hendt know how to act; the

prisoner, as Mr. Justice Burton would remember, plased at the bar in August last
on a charge of murder; he is a native of the disaf New England, at the back of
Port Macquarie, a district so remote, and wheredib&ct is so different from that

ordinarily spoken by the natives, that no Europeaud be found who understood it.
MacGill, the black who was known to the court, @bplartly understand him, but

unfortunately MacGill himself was not a competentness. He had no means of
making the prisoner understand the charge, whick wamost brutal murder -

murdering four Europeans in their beds, and Macsaiitl that the prisoner confessed
he had done it. He had written to the Police Maafis at Port Macquarie, who had
used every endeavour to procure an interpretercbutd not get one; and Mr.
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McDonald, who was conversant with the dialect ofsmof the natives, could not
make himself understood by him. Under these cistantes he (the Attorney
General) was obliged to leave the prisoner in &l of the court.

The Acting Chief Justice said that they must disghahe prisoner if the Attorney
General had no case against him; it was a caseliah the law did not provide.
Wombarty was then discharged.

Decisions of the Superior Courts of New South Wal&88-1899; Published by the
Division of Law Macquarie University

CJA, 3/227, 20/12/1837

A Coroner’s Inquest was held on Monday last at‘Buench of Grapes” public-house,
corner of Phillip-street, on the body of Capt&hUVIAS, of the brigBee, who died

at the General Hospital on Saturday night. It appe that the deceased was placed in
the watch-house on a charge of embezzling whalebthee property of Messrs.
Wright and Long. He was taken to the Police OfficeSaturday, and remanded till
Monday. There was nothing in the deceased’s matongrdicate illness, until four
o'clock, when he was seized with a fitt The cobain attendance had him
conveyed to the Hospital, where he expired abouinight. The jury returned a
verdict — “Died of apoplexy.”
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SYD1838

CJA, 4/229, 03/01/1838.

On Friday night, thé>ocklingtonwhaler came in from the whaling ground, and the
second mate, MAOHN DAVIS, being very ill came on shore for medical assistan
making his way up Windmill-street, he fell upon hsnds and face in a fit, in which
state he was found by a constable, who, conclutthi@ghe was intoxicated was on the
point of taking him to the watch-house, but findihgt there was something peculiar
in the manner of Davis, he procured a light, andifig that he was in a fit, conveyed
him to the house of MMACMILLAN , in the same street, where in the course of an
hour he expired.

CJA, 4/230, 06/01/1838.

Yesterday a soldier of the tQt}egiment, aPETER MOTHERSAD, was received
into Sydney gaol by warrant, from the Vale of Clyygtharged with the wilful murder
of a man namedAMES LEARY.

CJA, 4/231, 10/01/1838.
CORONER’S INQUESTS. --- On Sunday an Inquest wdd ke a public-house in
Sussex-street, upon the body of an old man nal@4N KENNY or KENNEDY, a
labouring man of intemperate habits, who was folyimy dead in a yard in the same
street on the same day. The Jury returned a veodlitDied by the visitation of
God.”

On the same day an Inquest was held at the hafude. MAELZER , on the body
of EMILY FRANCES MAELZER , the child of Mr. M. who, while playing in the
yard of her parents’ house, fell in a well, anddoefassistance could be procured, was
drowned. The Jury returned a verdict of “Accidétaath.

CJA, 4/232, 13/01/1838.

Mr. BRENAN, the Sydney Coroner, has so far recovered hisirtgigposition, that
he will resume his duties next week.

CORONER’S INQUEST. - On Thursday an Inquest weld ht theEliza of London,
Elizabeth-street, upon the personWfLLIAM GOODWIN , a clerk in the employ
of Mrs. WYER, Castlereagh-street, who, while driving a cartle Surry Hills, was
knocked down by one of the shafts, and a wheelipgss/er his leg and left foot
lacerated them severely. Upon being carried ingdn8y, medical assistance was
immediately procured, but without effect, as hegdired till Wednesday, when he
expired in great agony. The Jury returned a veafi@ccidental death, and levied a
deodand of one shilling on the wheel which caubsedrjury.

An inquest was also held at the Butcher’'s Ar@iayence-street, upon the body of a
young man namedVILLIAM CLARKE , who fell dead in the street in a fit of
apoplexy. The Parramatta Coroner, MAYWOOD , having explained the facts as
detailed in evidence, the Jury returned a verditDed by the visitation of God.”

CJA, 4/233,17/01/1838.

MRS. INGLIS. - ... There is a case now pending befihe Police respecting the
concealment of a birth by an assigned servant navtezdhant ...

SHOCKING ACCIDENT. - On Monday a loaded dray wareceeding along the
Parramatta Road, upon the top of which was seatethaa namedJOHN
JACKMAN , perfectly sober, who accidentally slipped frons lkilevated position
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towards the forepart of the dray, the wheel of Wtpassed over his head, crushing it
and causing instant death.

SUPPOSED MURDER. - MAOHN WHITE , who resided about thirty miles from
Burra (Mr.W. BROUGHTON'S estate), and who was in very good circumstances,
was missed from his habitation about six months agd shortly afterwards his wife,
an emigrant, eloped with a person namedCKEY, overseer to a Mr.
HASLINGDEN ; three other men also absconded at or about thee dEme.
Intelligence was immediately sent to MAMES WHITE , the brother, who set out
in search of him. He proceeded with a mind ikase (owing to the past bad conduct
of his brother’s wife) to make enquiries, but wilh@uccess. However, a few days
ago, in passing through a forest, he observedge |patch of grass burnt, and at a
short distance, saw before him something bulkyreaching the spot, he saw part of
the body of a man, the rest having been consumdidebyHe alighted to examine the
remains, and his feelings may be imagined, butiestribed, when he recognized, by
a part of the dress, and a watch, which deceasgdnhiais pocket, that what he saw
before him was all that remained of his brothereds suspicion is attached to certain
parties, and four of the Mounted Police were yekterdespatched to make a search
after, and apprehend all persons of whom they miigive suspicions. It is to be
hoped the guilty parties, whosoever they may b#,net long escape detection. P.S.
— The brother of the murdered man is about offeaimgward for the apprehension of
those concerned in the murder. [We hear Governméhtlso offer a reward.}
Australian.

CJA, e004/233, 20/01/1838.

CHARGE OF MURDER. -EDWARD PALMER for the murder in New Zealand
of JOHN DRENHAHAN , on 14" June 1837.

CORONER’S INQUEST. - On Tuesday an Inquest wadd hethe Toll-bar on the
body of JOHN JACKMAN , who came to his death the previous day by falfiogn

a loaded dray, one of the wheels of which passimy bis body caused instantaneous
death. The Jury returned a verdict of accidentaitll, and levied a deodand of one
shilling upon the wheel.

CJA, 4/237, 31/01/1838.

CORONER’S INQUEST. - On Saturday an inquest weald fat the King's Head,
Harrington-street, upon the body of MiRANCIS BEILBY , who met his death the
previous day by drowning. It appeared that Mr.tBgether with some of his men,
were in a boat hauling in a seine: they had maderakcasts without success, when
one of the thowl-pins broke, and caused the pressuthe seine to half-fill the boat
with water, which, gathering at the head of thetpibdilled and went down, but rose
to the surface bottom upwards. One of the mengctonit, the others made to the
shore, accompanied by Mr. B., who being a bad svemsank to rise no more. The
men reached the shore in safety, and then puhaifwhale boat; seeing the body at
the bottom, they fished it up. Every effort wasdedo restore animation, but without
effect. The juryreturned a verdict of “AccidemyaDrowned.”

CORONER’S INQUEST. - On Monday an inquest wedd at the “Rum
Puncheon,” King's Wharf, on the body of a femalés@ner of the Crown, named
MARY HAYES , who died the previous Friday, but for want of pep exertion the
Inquest was delayed until this period. The womas \@ssigned to a person on the
North Shore, and in the first instance it was dssethat she had died from blows
inflicted upon her person, but there is every reaosuppose such statement was
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false, and that her death was occasioned by exeasse of ardent spirits; be that as it
may, the Inquest had been delayed so long, thdiddg was decomposed to a degree
that bruises would not have shown. The Jury retira verdict of “Died by the
visitation of God.”

Colonial Secretary’s Office,
Sydney, 18 January, 1838
FIFTY POUNDS REWARD,
OR
A CONDITIONAL PARDON.
WHEREAS, it hath been represented unto His Excellehe Acting Governor, that
PATRICK FLYNN , late of the Badger Brush, in the County of Roxburwas
barbarously murdered in the district of Bathurgtsbme person or persons unknown,
and whereas, three men have been apprehended minicu®f being concerned in
the above mentioned murder, ....

CJA, 4/239, 07/02/1838

Upon the arrival of theTamar steam-boat on Saturday night, intelligence was
received of the murder of MHOSKING, the butcher of West Maitland. It appears
that on Thursday last he had some misunderstanditiy one of his assigned
servants, who in the heat of passion, and beingutiee effects of liquor, seized a
large knife used in the business, with which hélstda his master in the left side, and
drew the weapon round through the intestines taitite side. Hosking lived but a
short time after the wound was inflicted upon hilthe murderer is in custody.

AUSTRALIAN, 09/02/1838

Supreme Court of New South Wales

Burton J., 6 February 1838

PETER MOTHERSHEAD, a private in H.M. 88th Regt., was indicted for tiful
murder of JAMES LEARY , between Hassans Walls and Bowen's Hollow, on the
28th November last, by stabbing him with a bayameboth the sides, and in the right
shoulder, from the effects of which he lingerediluhe 1st December, and then died.
A second count described the cause of death to heee by blows or kicks on the
belly, breast, and sides. It appeared that theoper, who formed one of the military
guard stationed over an ironed gang at Bowen'sokplivas, on the day laid in the
indictment, escorting with a comrade named Hartisogang of three convicts, who
were drawing a hand-cart from Hassans Walls to Bésvdollow. The convicts were
a man namedHOWARD, another nametdvVISON, and the deceased. On the road
they met a man driving a team of bullocks, to whiosary requested the soldiers to
give him permission to speak, and they granteddhaest. Leary contrived to obtain
a bottle of spirits from this man, which he andsbn, who were pushing the cart
behind, while Howard was in the bibs, drank betwdgwm. The consequence was,
that they both soon became drunk, and the decepadgtularly abusive, and
obstreperous. He was not able to do his workexh#ind-cart, rather hanging on by it,
than pushing it forward. At length he layed dowrthe road, and upon the prisoner
desiring him to go on, he replied that he wouldee she soldier d--d first." The
prisoner charged at him with his bayonet, and &aidvould make him go on. The
deceased then went to the side of the road, aghfthe view of escaping - a most
hopeless achievement however, be being very dranl, in heavy irons. The
prisoner followed the deceased, and it was atgbét, that the unfortunate man met
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with the injuries which occasioned his death, altjio the witnesses Howard and
Harrison, (Ivison being too drunk to witness anytf)ideposed that they did not see
the wounds inflicted. The deceased however, $aljjing | am stabbed," after which
he was put into the cart, and conveyed to the atbekospital at Cox's River, into
which establishment he was admitted as a pati&rgeonJOHN REID, of H.M.
80th Regiment, who had charge of that hospitalpdeg that when he first saw the
deceased, the latter was in a very low state, whelthe Surgeon, first attributed to
loss of blood from his wounds, of which on the daling morning he took a minute
inspection. He also questioned the deceased hswothe transaction occurred, he
being at the time in so exhausted a state, thanhst have known his end was
approaching. The deceased told the Surgeon thatast Mothershead who had
stabbed him - that both the soldiers had got damkhe road, and that in that state,
they had attacked him. The deceased lingered gxbhausted and almost insensible
state, being scarcely able to make respirationl tnet afternoon of the 1st December,
when he died. After his death, Dr. Reid made &fohrexamination of the body,
when he found one punctured wound on the left sadeut an inch and a quarter in
length, but which appeared to be merely superfitialing glanced alongside the rib.
There was another wound on the right side, aboatimahes and a half in length, and
penetrated in a slanting direction downwards, bdid not reach far enough to divide
the membrane which covers the pleura. The thirdndlowvas in the back, under the
right shoulder, and penetrated in a similar dicecto the last, about two inches and a
half to the blade bone. All these wounds, whichrenvdree cornered, appeared to
have been inflicted by a bayonet, and the two kasm the nature of them, would
seem to have been given while the deceased was tyinthe ground. They were
none of them however sufficient to have causedhdeaut upon dissecting back the
integuments of the right side, there was discovemgithout any external indication, a
dreadfully morbid appearance of the muscles, concimgnfrom over the fifth rib,
and extending about four inches upwards, which migtve been produced from a
violent blow with the butt end of a musket, or bgevere kick, or by a fall from a
considerable height on some projecting object.o@ening the cavity of the chest, the
right lung was found completely gorged with a d#rk fluid in quantity about two
quarts rendering it quite incapable of performitsgfunctions. The fluid appeared to
be extravasated or effused blood from some of ¢éissels on that side which had been
ruptured from the violent injury last describedhis was the cause of the deceased's
death and it appeared to have been a matter ofiseirfp the Surgeon, that the
deceased should have so long survived so exteasiirgury. The defence set up was
that the deceased was endeavouring to escapdetiad wrested the musket out of
the prisoner's hand, and that the prisoner wasgfiver obliged to act in the manner he
had done. There was considerable discrepancy bettixe evidence of Howard and
that of Harrison, the latter swearing that the dsed had his hand on the stock of the
musket, at a few inches from the butt end, as & ting carried on the prisoner's
shoulder; while Howard swore that the deceasedis eas on the muzzle of the
piece, but whether for the purpose of warding b#& meditated thrust at him, or to
disarm the solider, he could not say. His Honor Brstice Burton, in a luminous
address to the jury, explained to them the law hef tase. He observed that
Mothershead might be considered in the light ofaaley, responsible for the safe
custody of his prisoner; and he therefore had gularsed in his hands, which however
he must only use according to the necessity ofchee. The question for the
consideration of the jury was therefore, had heegbayond that necessity in the
present instance? and if so, was the act whichsomoad the deceased's death,
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committed under such circumstances as would makeffence murder, or reduce it
to the milder one of manslaughter? The jury afteshort consideration returned a
verdict of Guilty of Manslaughter, upon which theatned Judge addressed the
prisoner in a most impressive manner as to the matgmof his offence. His Honor
stated that he quite coincided in the proprietyhef verdict returned. He was also of
opinion that the deceased did not attempt eithdisarm the prisoner, or to abscond -
but, that his only offence was, abusive and insdipate conduct arising from
intoxication, into which state the prisoner at ba himself had contributed to place
the deceased, by a laxity of discipline. The ledrjudge then passed sentence of
fourteen years transportation upon the prisoner.

See also Sydney Herald,8 February 1838; Sydneytt@a# February 1838. This
case was also recorded in Burton, Notes of CrimBases, vol. 34, State Records of
New South Wales, 2/2434, p. 32.

Decisions of the Superior Courts of New South Wal&88-1899; Published by the
Division of Law Macquarie University

CJA, 4/240, 10/02/1838

The manMOORE, the murderer oHOSKING the butcher, of Maitland, arrived in
Sydney, by the steamer, on Wednesday night, andosiged Gaol.

On Wednesday, a private belonging to H.M®Sggiment, while on duty at Goat
Island, dropped down senseless, and was carriedhéo guard-bed; he was
subsequently conveyed to the hospital, but medidalvas of no avail, the vital spark
had fled. An inquest was held upon the body, amdrdict of “Died by the visitation
of God,” returned.

CJA, 4/241, 14/02/1838.

On Friday night a man name/ATERS, living on the Surry Hills, deliberately
placed the muzzle of a loaded pistol under his ehih pulled the trigger; the contents
lodged in the head. Medical attendance was prdcuret the nature of the wound
precludes all hope of recovery. The bad condubi®vife is said to have caused the
unhappy man to commit this rash act.

SUPREME COURT — CRIMINAL SIDE.

Feb.6.

Before Judge Burton and a Military Jury.

PETER MOTHERSHED, was indicted for the murder cfAMES LEAR, by
stabbing him with a bayonet, at Hassan's Walls then 28" November. Guilty of
Manslaughter. To be transported for 14 years.

CJA, 4/241, 14/02/1838.

SUPREME COURT.

Friday.

Before Mr. Justice Dowling and a Civil Jury.

JAMES MOORE was indicted for the murder @ORNELIUS CONNOLLY , by
beating him on the head with a stick, andOMAS FREDERICK GOULD, and
THOMAS SCULLY were jointly indicted for being present aiding,ettimg, and
assisting the said James Moore to commit the mwafbeesaid, near lake George, on
the 18" October last. It appeared from the evidence, dnabkenness had led to the
fatal catastrophe. Moore, guilty of manslaughtefhe remainder of the prisoners
were acquitted and discharged.
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CJA, 4/242,17/02/1838

The case of MrPALMER, charged with manslaughter at New Zealand, wili no
come on till next sessions.

On Thursday night, a young man nam&dANS, a newly arrived emigrant, residing
at the “Rum Puncheon” cut his throat so dreadfitiym ear to ear, that he
immediately expired.

ACCIDENT. - On Monday last, as thdeptunewas leaving the Heads of Port
Jackson, the Pilot boat attached to a tow roperastgpsized, and one of the three
men who were in her at the time was drowned, ajhavery exertion was made and
assistance rendered by the passengers, officeds,cieaw of theNeptune. The
accident was caused by the tow rope fouling the &ee a strain coming upon it, the
result was what we have described. The Pilot belmnged to MWELAND.

SYDNEY HERALD, 19/02/1838

Supreme Court of New South Wales

Willis J., 19 February 1838

Monday, Feb. 19 - Before Mr. Justice Willis andigilCury.

THOMAS KAYS was indicted for cutting and maimifiddHOMAS ASKER with a
knife, at Port Macquarie, on the 19th October, witent to kill and murder him.

The prisoner and prosecutor both belonged td*tm Macquarie ironed gang, and
on the day laid in the information, the prisoneithaut any provocation, struck the
prosecutor twice with a knife, once in the neck ande in the side, saying. "take that,
you --; I'll settle you." The prosecutor had ofoamer occasion quarrelled with the
prisoner and challenged him to fight, in conseqaevicthe prisoner having insulted
him because he had been a military officer, buy tied had no words that day. The
prisoner merely observed in his defence, that fileenmanner in which he was treated
in the gang, he would as leave be hanged as naitty GRemanded.

*kkk

JAMES FREEMAN was indicted for the wilful murder dROGER KENNY, at
Port Macquarie, on the 16th September, by throwiimg into the river Hastings,
where he was drowned.

In the month of June, an old man named Rogerniemho resided at the
Settlement Farm, Port Macquarie, was found drownetle river. There was a very
small contusion under the left ear, but nothinget@ite suspicion. About three
months afterwards, the prisoner, who was at thma farthe time, went to a constable
namedBAILEY , and gave himself up, saying that he made awaly K&nny. He
said he had been cutting wood with him in the basid they had a quarrel, when he
struck Kenny under the ear and knocked him intoriver, where he was drowned.
About four hours afterwards he saw the body dblating, and the cap worn by the
deceased floated to the bank where it then wadeyBaent with him to the place and
found the cap in a hole in the bank, and the next Breeman made the same
statement before MIGRAY, the Police Magistrate, and committed to taketihis.
The dispenser of the Port Macquarie hospital stdtatihe saw the body after it was
found, and that in his opinion the contusion urttierear was caused by a blow from
the fist or a stick, but the immediate cause otlueas drowning. The cap given by
Freeman to Bailey was positively sworn to as havieipnged to Kenny. The
prisoner, in his defence, entered into a long staté of alleged mistreatment, and
said that he made the statement for the purpogettihg away from the settlement.
His Honor put it to the jury to say, whether thegliéved the prisoner had made the
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statement from the reason he had stated, or whigtwes a true statement. The jury
retired for about half an hour and returned a wtrafi Not Guilty.

Decisions of the Superior Courts of New South Wal&88-1899; Published by the
Division of Law Macquarie University

CJA, 4/243, 21/02/1838.

CORONER’s INQUEST. - On Friday, an inquest walsl la¢ Mr. Murdock’s public-
house, Pitt-street, upon the body of a female naMARY ROBERTSON, who
died the previous day from the excessive use oérdardpirits. The jury returned a
verdict of died by the visitation of God.

MOORE, for the murder of Mr. Hosking, the butcher at Naid, will be executed at
that place on Saturday next.

JAMES FREEMAN was indicted for the wilful murder ROGER KENNY, by
throwing him into the River Hastings, at Port Maata on the 18 September. It
appeared in evidence that the body of an old manfeand floating in the river, and
upon examination a contused wound was found urteermright ear. About three
months afterwards prisoner informed his overseeat he had murdered Kenny,
having struck him under the ear and thrown him theriver. He subsequently made
the same statement to the Police Magistrate and awasmitted for the same.
Prisoner in defence alleged that the treatmentelkeived caused him to make the
statement with a view of getting away from thelsatent. His Honor put the case to
the jury upon this statement, and after an abseht®o hours returned a verdict of
Not Guilty.

[WEDNESDAY] — Before Judge Burton and a Militaryrgu

EDWARD TUFT was indicted for the wilful murder @fOHN JONES, by stabbing
him in the groin with a pair of sheep shears, atldigong, on the L September.

This case like nearly the whole of the up copntises of a similar kind, arose from
the use of spirits on the farm, which it is to bepldred is in too many cases
permitted. The prisoner was found guilty and redeah
[THURSDAY] - Before Judge Burton and a Militaryryu
WILLIAM MOORE was indicted for the wilful murder aGfOHN HOSKING at
Maitland, on the % February. The particulars of this horrid trangacare already so
fully before the public that repetition is unne@gs The prisoner was found guilty,
and sentence of death was passed upon him. Hemgpbut little moved at the
awful situation in which he stood.

SYDNEY GAZETTE, 22/02/1838

Supreme Court of New South Wales

Burton J., 14 February 1838

(Before Mr. Justice Burton and a Military Jury.)

EDWARD TUFYS was indicted for the wilful murder cJOHN JONES, by

stabbing him in the groin with a pair of sheep-sheat Turee, on the 21st October.
JAMES BURGESS overseer to the late Mr. Jones at Turee, in tumty of Bligh.

- Mr. Jones died on the 27th October about 3 d¢lbcecollect the Saturday night

before his death; we had been sheep-washing, MesJattended it; Mr. Jones, Tufts,

and me came home together; Tufts was a ticketaxfelenan employed by Mr. Jones,

to whom, | believe, he had been assigned; Mr. Jtoldsme to give the men a glass

of grop each as they had worked hard and washeardgvof eight hundred wethers;

| gave them a dram glass full of rum each; somelstrels came in about eight

o'clock; Jones gave every shepherd who reared & l@mm every ewe £5 as a
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premium; Thurston, one of the shepherds, receiéedid craved very hard for some
spirits; Mrs Jones said she could not give it as lshd not enough for the sheep-
shearing; Mr. Jones said she had better givele, lahd | believe Thurston got some
spirits, but | do not know how much; | afterwar@svsT hurston with some spirits in a
pint pot; William Lilly, another shepherd, was eallin and received £3 10s.; he went
out and | afterwards went into the kitchen; | theeant up to Tuft's hut; Lilly and me
had a quarrel; Mr. Jones heard the noise and canaamd told me it was no place for
me, and | went to my own room in a place joining biouse; | had been asleep a little
while when | heard Tufts calling Mr. Jones a robaed other names; Tufts was not
tipsy; | got up, put on my clothes, and went to doyr, and heard him call him all the
thieves, robbers, and vagabonds he could set hgu#&to, and said he had robbed
him of four hundred sheep; John Wilson, the blagktsncame by, and | said if Mr.
Jones will put up with this he will put up with ahing, the blacksmith went to Tufts'
door and Tufts asked him if he was going to takdldor Jones; the blacksmith went
round to the left and | went to my master and gaydu put up with this you will put
up with anything, and Mr. Jones said that he didmean to put up with it and would
settle with him another day; Mr. Jones came out sumfy out to Tufts, | will settle
with you another day; Tufts came from his hut apgeared to walk to the left, and
then walked past me towards Jones who was on nhmy; ighen heard Jones say,
Tufts you have murdered me, oh Ann Jones | am aened man; | cannot say how
near he went to Mr. Jones, | did not see him neaar two rods because there was a
kind of parting; | saw Tufts within about half adrevhen he went round a corner;
when Jones said he was murdered | could not seeThifts made a run towards the
blacksmiths' shop followed by Jones, who went a stetwo and then turned to his
own door; | then saw Jones throw the shears dowimgahose are the shears that
murdered me; when Tufts passed me | did not seehamy in his hand; these are the
shears, when | saw them there was blood near tiné gnad the point was bent as it is
now; Tufts went towards his own hut and said, lehsettled the old sweep at last, he
repeated it several times; this was about two remuaifter he came from Mr. Jones;
when | first saw Tufts after Mr. Jones called dw&,was running from the house; Mr.
Jones was wounded in the side of his groin andhingh; a doctor was sent for; Mr.
Howell came; this was on Saturday, the 21st Octoaed Mr. Jones died on the
following Friday; a few minutes after my master wasthe room | apprehended
Tufts, he made no resistance; when he was lyingp@floor in the kitchen, he said he
was very sorry that the old man must die but heaktiee shears touched the bone;
these are the trousers the deceaed [sic] hadsany these holes they correspond with
the place where the wounds were; (the trousers earpletely saturated with blood)
the deceased never walked nor got out of his btedvedrds.

Cross-examined - | was drinking no where thahtil only took one glass of
spirits; | was not drinking, | did not swear | watsyas in the prisoner's hut | took the
glass of rum; | was not drunk before | went to bedh not know how many bottles of
rum were drunk; | only saw some in a pint pot; Vereheard the prisoner make any
threats towards Mr. Jones; the prisoner was expgcthat the deceased would give
him some sheep after shearing, and he was depeagomghis signing a petition for
his emancipation in Oct he had mentioned it that tlee deceased was a passionate
man at times; the prisoner's shirt was not torhinght that | knew of, but | lent him
a clean shirt to go to Court in; Tufts kept a womaho asked me to lend him a shirt;
| have drawn rum from Mrs. Jones in part of my wggdewas the custom to supply
the free servants with rum, the convict servantslccanot get it; the free servants
could only get a small supply; | never knew theefservants sell it to the convicts; |
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do not recollect that the prisoner paid a poundaftottle of rum for him and me to
take to Tonga; the woman that lived with the presowas a free woman; there was a
woman living with Shepherd at a station about sitesroff.

By the Court - These women were not married ,toee of them is married since;
they were both fond of drink, the prisoner's wonpanticularly, she was always
craving for rum; a man namedAVID GILL used to bring rum on to the farm
sometimes, | do not know whether he had a licetmsge was a place about three or
four miles off where rum could be got; whilst themwere shearing and washing
they had had three bottles between eleven of thieenprisoner had some of it; it was
served out by me at four different times; they wiaréhe water about five hours, and
had one glass going in, two while they were in, and coming out; | did not go into
the water but had the same rum as they had; | d&mmw whether the prisoner's
woman was off the farm that day; | saw no strange there that night.

JOHN WILSON - I was blacksmith at Turee; | was assigned toJnes; | was at
the sheep-washing; after coming home | went tontk@'s hut, and when coming up
again at night about nine o'clock | heard a votbe; sheepwashing was over about
three o'clock, | had a little to drink after | godbme, | dare say about three glasses,
which were given to me by a free man named Thorrteard the prisoner having
some words with my master; | went to the prisonautsand he told me to go away to
my hut; Mr. Jones came up and asked me what | wamydl said | knew | had no
business there and went towards the overseer'sabatit an hour after this | heard
some high words, the prisoner was against his owinlhheard the prisoner saying
something about some sheep; | was about six yaoas them; | was not tipsy; they
were talking angrily, the prisoner called my mastames; | do not recollect what
names; on my oath | do not know what names; thaenass walking in front of his
own house, | did not hear him say anything; thegmer went into the hut and came
out again immediately; | do not know whether he hag thing on his head; he went
as if going towards the back of the building, ahdntturned short and came to the
house, he passed me within two or three yardsaandst directly | heard Mr. Jones
cry out that he was murdered, and | saw the prisome away; | ran towards my
master, who said, catch him, and | went a few yaftés the prisoner and then turned
back to my master who had got into his bedroom wad down on his hands and
knees.

Cross-examined - | had three glasses of rumnilgat; | was not drunk, and did not
swear that | was; | did not see any body drunkrané the rum in the kitchen; the
deceased was a violent, passionate man sometitmesgeceased had not drank
anything that night that | know of; rum was soldtba farm; when it was there any of
the men could get it; | don't suppose they couldafiehey liked; | have bought rum,
a pint was the most | could get at one time; | haweloubt that | have got more than
one pint in one day; | do not recollect who paiditpl got it from Miss Christie, and
| suppose | must have paid her for it; | swear idp@r none at that last sheep
shearing; | do not know that Mrs. Jones sent forgilons for sale unbeknown to Mr.
Jones; | have fetched rum to the blacksmith's sleopmen not belonging to the
establishment, but it is a long time ago; | did see the prisoner's shirt torn that
night.

ALEXANDER BUSBY, Esq., J. P. - | took this deposition from the I&tr. Jones
on the 23d of October; the prisoner was preseir,geldl with stabbing his master; it
was taken at Turee, the residence of Mr. Jonegsttaken down by me as Mr. Jones
gave it, read over to him, and signed by him inprgsence; the prisoner asked Mr.
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Jones if he thought he entertained any malice tdsvaim, and Mr. Jones replied that
from the expressions used by the prisoner he thdwghad.

Cross-examined - | think that Burgess admitteébfe me he had been drinking,
Wilson did the same, by my impression is that thal they were sober enough to
know what had occurred; Mr. Jones was reputed ta Wielent man; it was reported
that rum was sold in the establishment; the dedémsgpplication for assigned
servants was refused at the September sessioas$essors did not consider him a
proper person to have servants; | did not tellghgoner | considered him the victim
of the illegal sale of spirits.

By the Court. - | am a sheep-holder; as a matteypinion | should say it is not
necessary to issue spirits to men at the sheepispedut it is generally done; as
regards the health of the men, my opinion is thas inot necessary; it may be
considered necessary as it is the custom; | betiemee are not wanting instances of
sheep being washed without; MCeHARLES BLAXLAND , it is reported, has done
so; | have done so myself when | happened to bleowitspirits, -- the ration of tea
and sugar was increased as a substitute; | belie\e certain extent, it is the custom
to supply servants with spirit; there is a greatsthamong free labourers at that
season of the year for spirits, and if they arelibetally supplied they will not work,
and persons who are dependent on them are obbgemhiply with them; about three
years ago | hired free men, and the uproar onatra fn consequence was great; their
demands were unreasonable, but there was no rgfukiem, and the whole
establishment was in confusion; | have managea twithout them since; | think the
practice of supplying servants with spirits for pyes prevail at that season of the
year -- | mean as remuneration for extra labout,faomoney, but | have heard for
money; | should say a free man would not be satisivith a pint of spirits per day; |
found it necessary to leave off supplying spirits.

By the Attorney-General - My opinions are foudds extensive experience among
large establishments; | have about forty convictaats, if they were taken from me,
| should be obliged to hire free men and complyhwiteir demands; in cases of this
kind | prefer convict to free labour; | have hedndt free men refuse to hire where
spirits are not allowed.

Burgess recalled, and examined by the prisomhdieard that some time before this
Mr. Jones drank a glass of sugar-of-lead wateeawsbf rum; that day Mr. Jones said
he was much better than he had been for yearspmsequence of leaving off
drinking; Mr. Jones mentioned making the mistakthatwater hole.

By the jury - Mr. Jones was a very kind master.

Mr. MARK HOWELL - | am a surgeon, and took my degree at Lincdims in
1833; this is the only document | have with me;céatificate of having attended
Bartholemew's Hospital) | have not been drinkingd&y; | will not swear to it; |
drank a little water when | washed my teeth; | 9dw Jones on the morning of the
22nd of October about one o'clock; he was woundebe groin and thigh; the wound
in the groin was about give inches in length; thewes about a yard of intestines
protruding; Mr. Jones said, doctor, | am no molne; artery was wounded; | tied the
artery up; the wound was the most dangerous owerlsaw; | dressed it and put him
to bed; he was in great pain when | first came heudbtained relief by the dressing; |
remained there until Wednesday when he died; liwdke house all the time; after
death | examined the body, the intestines were wveugh wounded; there was a
wound in the groin an inch and a half in extent] amthe thigh about an inch; the
body was perfectly healthy in all respect exceptrtification in the intestines
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produced by external causes; the wound in the targh groin were the first cause;
the wounds that | saw might be produced by thesepskhears.

Cross-examined - | heard Mr. Jones drank songarsaf lead water; that had
nothing to do with producing the mortification.

The witness having given his evidence in a v@ippant, disrespectful, vulgar,
incoherent manner, the Judge called

Mr. Busby, who said the witness appears to mbetantoxicated; he is generally
remarkably respectful; | never saw him in this vieyore.

The Attorney General said, that under these pistances he would recall
Mr. Busby - | saw all the symptoms of a very seweoeind in Mr. Jones's groin; the
dressing was removed at Mr. Jones's request, atidehepointed the wounds out to
me; he said he was suffering greatly, and | shthiltk he must be; there was a great
enlargement and discoloration of the parts; Mr.edospoke of his death as being to
take place immediately; | expected it; | believes tto be prisoner's hand-writing; it
was given to me either by Mr. or Mrs. Jones. (retead from the prisoner to the
deceased before his death, requesting him to lemiast as possible.)

His Honor ordered Mr. Howell to be confined iydBey Gaol six months, for
giving evidence in a state of intoxication.

This was the case for the crown. The prisomfence was - That he had taken so
much rum that he could not recollect what had hapgehe bore no malice to the
deceased, and in fact his death was a great itgumyn.

His Honor said that in all cases of murder ihésessary to prove, firstly, that the
death of the person said to have been murderethkas place; secondly, that he died
by the means laid in the information; thirdly, tiet died by the hands of the prisoner,
and fourthly, that the prisoner did it of malicdn consequence of the manner in
which Mr. Howell had behaved, the Jury must throis &vidence out of their
consideration, and must say whether, from the fawtsn to by the other witnesses,
they believed his death was caused by the meatesd stathe information. It had
been proved that he was in good health before Isestadobed, and he took to his bed
immediately after and did not get up again, and thea few days. If the Jury belived
[sic] that the act was committed under the circamses stated in evidence, he was
bound to tell them that in law it was a case ofdeur The prisoner had stated that he
had no malice towards the deceased, but if a chkeroicide was proved the law
presumed malice, unless circumstances arose iootlse of the case to show that it
was a less crime, and in looking through this chsedid not see any such
circumstances; on the contrary, the deadly instranvéth which the deed was
committed, and the part of the body in which theuma was inflicted, were facts
from which the law presumed malice. As for thespnier's being drunk, if persons
voluntarily get intoxicated they must answer foraivthey do when they get sober.
The Jury retired about a quarter of an hour, artdrmed a verdict of Guilty.

Remanded.

This case was also recorded in Burton, Notes of Criminal Cases, vol. 34, State Records of
New South Wales, 2/2434, p. 136, Burton noting that the defendant was a ticket of leave
holder at the time of the trial.

In 1838, the British government announced its intention to end of the system of assigning
convicts to work for private masters. See Glenelg to Gipps, 30 June 1838, Historical Records
of Australia, Series 1, Vol. 19, 461-462. In the meantime, Governor Gipps was placing it
under tighter restrictions, including the abolition of assignments of males in towns and as
domestic servants: Gipps to Glenelg, 8 October 1838, Historical Records of Australia, Series
1, Vol. 19, 603-604, and see 616, 679 and 773 on the British government's approval of these
restrictions.
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Decisions of the Superior Courts of New South Wal&88-1899; Published by the
Division of Law Macquarie University

CJA, 4/244, 24/02/1838.

WILLIAM MOORE , for the wilful murder of Mr[JOHN] HOSKING , the butcher,
at Maitland, will be executed at that place thismiag. TUFTS, the Ticket-of-leave
holder, for the murder of his master MifOHN JONES, of Turee, will suffer the
utmost penalty of the law at the usual place ottetien Sydney Gaol, on Tuesday
next.

CJA, 4/245, 28/02/1838.

EXECUTION. - Yesterday morning, the utmost penalt the law was carried into
effect upon the person &EDWARD TUFTS, who was convicted during the last
Criminal Sittings of the murder of his master, MOHN JONES of Turee. The
unhappy man acknowledged the justice of his seatemnd everything being
prepared, the drop fell, and he was launched itemiy. - A propensity for rum
drinking brought this man to an untimely end, amasthave two fellow creatures lost
their lives through this abominable vice.

CORONER’S INQUESTS. - On Saturday an inquest Wwalsl at Box Hill, the
property of the lat6SAMUEL TERRY , Esq., near Windsor, upon the body of a man
namedFRANCIS QUIN, a servant upon the estate, who met his deathelngb
thrown from a cart which he was driving, therebgdking his neck. The Jury, under
the direction of the Coroner, MDUNCOMBE, returned a verdict of “Accidental
Death.”

On Monday an inquest was held at the “Bird iméi& Clarence-street, upon the
body of FRANCES WILSON, a child, aged two years and four months, who came
her death by drinking gin under the following cinestances: It appeared that on
Thursday night a glass containing gin was incaslipleft on the table. The child
arose before her parents, and seeing the glassitariilndent contents, drank it; she
became speechless, and up to the time of her dehith occurred about midnight,
she never spoke. Verdict — Accidental Death.

On Sunday MrMYLES SHEEHY , the Attorney and Solicitor, was found upon the
west shore of Darling Harbour in the last mortabrag occasioned by his having
passed a handkerchief round his neck and attemptsglangle himself. Mr. S. was
discovered just in time — one minute later wouldehbeen fatal. He was conveyed to
the nearest house, where every remedy was useaitmelffect.

DREADFUL ACCIDENT. - On Monday, at ten o’clocke daughter of MIMAY ,
baker of Kent-street, while putting on the ketégproached incautiously too near,
and her clothes ignited, burning her so severedjorie assistance could be afforded,
that her life is despaired of.

CORONER’S INQUEST. - On Sunday an Inquest wasvened at the “Golden
Anchor” public-house, Bridge-street, upon the badyCHARLES FRAMPTON ,
late steward of the shiBersian. It appeared in evidence that the deceased had bee
ill for a few days, and had taken medicine on Sktyy while in a state of delirium he
attempted to throw himself out of the back winddwut although he demolished the
window-sash in the attempt he could not succeed. wds removed to the kitchen;
during the evening he found means to elude thdavige of the persons in the house,
and going up stairs into the attic threw himself @iuthe front window into the street,
whereby he died shortly afterwards from apopleRy. HOSKING was called in, but
all human aid was of no avail. The Jury returnegraict of temporary insanity.
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SUPREME COURT — CRIMINAL SIDE
SENTENCES.
JAMES MOORE, convicted of manslaughter — To be transportediftar

CJA, 4/246, 03/03/1838.

CORONER’S INQUEST. - On Tuesday an inquest wad aethe Dundee Arms,
Harrington-street, upon the body of a notorious nllewd, named SARAH
BALDWIN , who died suddenly the previous day. By the fieate of the doctor it
appeared that she had died from apoplexy, brouglffitoan excessive drinking, and a
verdict to that effect was returned.

On Tuesday a young child, namEdNEARLY , playing in front of his parents’
house on the Surry Hills, accidentally fell intgia from which brick earth had been
dug, but was then full of water, and before ass#acould be rendered the vital spark
had fled.

On Tuesday night a woman residing in Castlerestuigdet, name@®OSE BRYAN,
was discovered dead in her bed.

CJA, 4/247,07/03/1838

On Sunday the remains of M. HOWELL , the late miller at Parramatta, who met
his death on Thursday by a beam falling upon himiJeathe mill was under repair,
were conveyed to the silent tomb with Masonic henorA large number of the
brethren of the Sydney lodges were present. Thed baf the 28, were we
understand refused permission by Colonel Frencljtend upon the occasion. The
mourners who followed Mr. Howell's remains were sunally numerous, and
betokened the respect in which deceased was held.

CJA, 4/248, 10/03/1838

The angel of death has been flapping his heavy svinijh unusual activity over
Sydney during the last fortnight. Sudden deathsehbecome quite of daily
occurrence, and are looked upon as a matter osepand MrRYAN BRENAN has
been run off his legs with holding inquests. One3day, a woman named
HITCHCOCK , returned to her house in Kent-street, in a sihiatoxication, she sat
down before her door leaning her chin on the cloiha water-cask; in the morning
she was discovered a lifeless corse. On the sagih¢ @ man name®ESMOND
was found dead in his bed, in Clarence-street. Waxalnesday night a carter to Mr.
WAINWRIGHT , in Market-street, was found dead in his bed. t@nsame day a
woman residing in Castlereagh-street, nafaet? ABETH TAYLOR , while sitting
in an arm chair in the tap-room of the Barley Mowblfic house, died from an
apoplectic fit.

CJA, 4/250, 17/03/1838

On the afternoon of Tuesday, a woman with a childer arms, plunged into the mill
dam of Messrs. Barker and Hallen’s steam mill, wathview of ending, as she
fallaciously supposed, all her sorrows and troulsie®nce. Fortunately, she was
observed, taken out, and sent to the watch holigs, prevented from completing her
rash action. She is married to a blacksmith naM&@ORE, but from the bruised
state of her face and her apparel, we should ineathiat the poor woman had found
the truth of the observation — “The course of im@ never did run smooth.”

CJA, 4/252, 24/03/1838
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CORONER’S INQUEST. - On Sunday an inquest wad hethe Daniel O’Connell,
George-street, upon view of the bodyRICHARD HUGHES, an aged man, who
had been for some time an inmate of the Benevéleyium. Deceased dropped dead
suddenly the previous day, from the effects of mlytic stroke. The Jury returned a
verdict of “Died by the visitation of God.”

CJA, 4/254, 31/03/1838

CORONER’S INQUEST. - Yesterday an Inquest wagl hal the King's Head,
Harrington-street, upon the body @HOMAS HELY , a man much given to
drinking, who died the previous day at the Nortloi®h The Jury returned a verdict
of “Died by the Visitation of God.”

CJA, 4/255, 04/04/1838

CORONER’S INQUEST. - On Saturday an Inquest waisvened at the public
house of Mr. Wilkins, Brickfield Hill, known by theign of “Somerset House,” upon
view of the body of a woman nam@&IARGARET RICE, who was found in an
adjacent unfinished house that morning dead frorangulation. It appeared in
evidence that she was the wife of a stonemasonharthd been employed for some
months at Maitland; finding however that his wifaswderanged in her intellects he
brought her to Sydney, with a view of obtaining ahion for her into the Lunatic
Asylum, but he could not succeed. The husbandolvhged to return to Maitland, to
finish his work, leaving his wife at a Mr©’BRIEN’S, and allowing her sixteen
shillings a week for her support. He returned|intom Maitland about a fortnight
since. On Friday both herself and husband sleptsiipmate’s, and upon getting up
she attempted to cut her throat with a knife, baswrevented inflicting any severer
injury upon her person than a severe cut. \Iretlening she was from home, and was
not seen again until found on Saturday morninge I&d put one end to her existence
by passing a silk handkerchief twice round her ahrand tying it once in front. The
witnesses described the husband as most humanéirmhd The Jury returned a
verdict that the deceased had put a period to kisteace while labouring under
temporary insanity.

CJA, 4/256, 07/04/1838
On Thursday night about 9 o’clock, a man nariétDMAS FOSTER, ascended a
ladder at the rear of MEHARPE'S premises the butcher in Hunter-street; when he
had reached the top his foot slipped, and he wedptated to the earth, his head first
touched the ground laying it open to a considerdejgth. He was conveyed to the
hospital and almost immediately expired.

Yesterday morning, the body of a man was foymbgldead upon the Parramatta
Road. An Inquest was to have been held upon the sasterday afternoon.

CJA, 4/256, 07/04/1838

JUSTIFIABLE HOMICIDE. - On the 27 ult. an inquest was held befoi
DUNCOMBE, Esq., Coroner for the district of Windsor, on thedy of JOHN
QUINCEY [QUINSEY], assigned to MITHOMAS JOHNSTONE, of that place,
who was short by his master’'s son, a young lad ab8uwears of age. It appeared
from the evidence that the family were alarmed he night, and thinking that
bushrangers were about the place, the young mah owrwith a loaded gun, and
seeing a man who he took to be a stranger he clddin, but he made no reply.
Young Johnstone told him, if he would not answeoild fire, adding that he was
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armed with a loaded gun; still not answer was resdr Johnstone being convinced
that it was a man who intended to rob the premiteeny levelled and fired; the
contents lodged in the body of the deceased whoefetlaiming, “Oh, my God, I'm
shot in the heart,” and expired. The deceasedhagkcellent character and had been
in the service of Johnstone for five years. They Jaturned a verdict of “Justifiable
Homicide.” [but see 4/258, 14/04/1838 for furtpeoceedings.]

CORONER’S INQUEST. - On Tuesday an inquest wadd he LeBurn’s public-
house, Parramatta-street, on a child aged six yaansedMARY ANN DEANE . It
appeared in evidence that the father of the deddas® a rope walk upon the Ultimo
estate; on Saturday morning she came to him, wheatehired her to go home to have
breakfast; she went: he followed shortly afterwands found that the child had not
arrived; time rolled on, but still she did not make appearance; her parents became
alarmed, and several persons went in search, kbuthiid could not be found; the
bellman was employed, and Saturday and Sunday wasgcthe lost child; on
Monday morning two boys playing on the Estate, tbtire dead body of the child in
a water hole which was formed by digging clay. BOCKING certified, that there
were no marks of violence upon the body. The detyrned a verdict of “Accidental
Death.”

CJA, 4/257,11/04/1838

ACCIDENT. - On Monday, a female child, aged abitwée years, fell into a pool of
water upon the South Head Road, and was drownedinduest was held upon the
body at Mr. ARMSTRONG'S, the King's Arms, and a verdict of Accidental Death
returned. Really it is a most uncheering and uedfuatask to be continually pointing
out errors which in their result have a tendencyasoentable as the loss of human
life. It is a well known fact that the greater pon of Surry Hills is a mere pit fall,
containing large quantities of water, but witholg slightest protection in the shape
of fence or railing. What can the constabularyabeut to allow these traps for the
unwary to remain uninformed against? The presdisahiarged the duty it owes the
public, by repeatedly pointing out the necessitytltdse dangerous places being
properly secured, but apparently without effect arnen child after child has been
drowned through this negligence, they at last dpem eyes and appear astonished.

CJA, 4/258, 14/04/1838.

On Monday an inquest was held at Cunningham’s puimiuse, King-street, upon

view of the body of a man name unknown. It appedinat on the previous Thursday,
he was found lying in a state of intoxication, dre tParramatta Road; he was
conveyed to the round house. The following morriegwas found to be in a dying

state, and sent to the hospital, where he lingengitl Saturday, when he expired. His
name could not be discovered as he did not redugesenses. The jury returned a
verdict of “Apoplexy.”

On Wednesday nighBHILLIP CLARKE , a private in H.M. 28 Regiment, and
servant to CaptairARKER of that Regiment, went to bed about 12 o’clockis
usual health; about two the following morning, haswawoke by violent internal
cramps; he got up, walked about, and again retutmdzed. About six o’clock his
wife arose and thought her husband was asleep.s@&ttefor a medical gentleman,
but before he arrived, Clarke had expired. He waman who bore an excellent
character in his regiment.

On Thursday night, an old woman well known te tolice, was found dead in
York-street.
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A few days since, a child not quite two yeard, slamedNVALTER JAMES , was
drowned in a large hollow in front of Mr. Hallenf®use, caused by the quarrying of
stone for the erection of his cottage. The inques$ held at Mr. Hallen’s, and a
verdict returned of Accidental Death. We know,ttilmmore than one instance, the
Foremen of Coroners’ Inquests have presented taCtrener, the unsafe state of
many portions of the “Surry Hills,” and he promisex represent the same in the
proper quarter, but at present no notice appedraue been taken of the subject.
WINDSOR POLICE, 9 April, 1838. [Connect with 4/256: Justifiable Hande.]
THOMAS JOHNSTONE, junior, of Portland Head, was brought up bef@e
NORTH, Esq., Police Magistrate, for discharging a loadpth at his father’s
assigned servant, namé®HN QUINEY [QUINSEY], by which he died in a few
minutes afterwards, and on the following day aruexj was held on the body, when
seven of the jury came to the decision that it Wastifiable Homicide, but the
remaining five would not agree to that verdict. eT¢oroner took the verdict of the
majority, and sent the proceedings to the AttorGeyeral, in the usual manner, who
returned them to the Police Magistrate to makeht@rrtenquiries into the matter.
Several witnesses were examined, and amongst theprisoner’s father and mother,
but nothing further was elicited. The prisoneraggn his defence that on the night,
the unfortunate man met with his death, his fattedled him, prisoner, up about 12
o’clock, and told him to go out, as there was satmanger about the premises; he
took his gun, which was loaded with duck shot, amat out, when he saw a man, to
whom he called two different times, but receiving answer, he thought it was a
bushranger, it having been reported that there avasry desperate black fellow at
large in the neighbourhood; he then fired, andisoshrprise found that it was poor
Quinlan. He never had any words with the decedsetwas on the best of terms
with him. After a long and strict examination, whilasted upwards of five hours, the
prisoner was committed to take his trial for “WilMurder.” The prisoner appeared
to be about 17 years of age, and is a native ottheny. He was much affected
during the examination, and wept bitterly on baiegoved from the bar.

CJA, 4/259, 18/04/1838.

DREADFUL ACCIDENT. - On Monday a pigeon shootingatth was got up to
come off on the Surry Hills, which, however, teratied in a manner very different
from what the outset would have warranted the @aréingaged in supposing. Mr.
BEARON, who was one of the parties, was stooping with ibé& of a double-
barrelled gun between his legs, fixing caps onrtipples, when some one touched
Mr. B. from behind, and both barrels went off. Auypg man namefWILLIAM]
REYNOLDS, son of Mr. Reynolds, the black smith, who wasdiag near the spot,
received the greater portion of the charge in #ieaf one of his legs, and so severely
was the limb lacerated, that in the course of Wenimg it was found necessary to
amputate. A young man nam@@NES was also wounded, but not very severely.

CJA, 4/260, 21/04/1838.

CORONER’S INQUEST. - On Thursday, an inquest halsl at the “Burns’ Head”
tavern, kept by MrHERRIOT , in George-street, big. BRENAN, Esq., Coroner for
the district of Sydney, upon view of the body of. MFILLIAM REYNOLDS , who
died that morning at four o’clock, in consequentéoses of blood, and other causes,
arising from a severe wound in his leg at a piggltooting-match on Easter Monday,
when amputation was found necessary. MICHAEL GANNON stated, that he
was at the pigeon match on Easter Monday — thaBBEARON’S gun, which was
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loaded and cocked, it being his turn to fire, weffitaccidentally, in consequence of
his turning round; the charge entered the leg efdbceased. The Jury returned a
verdict of “Accidental Death.”

At the same time and place, an inquest was bptth the body oANDREW
MURRAY , who was found dead in his bed that morning. appeared that the
deceased stopped at Herriot's, waiting the saiihghe Sarah in which vessel he
intended leaving for Port Phillip. Verdict “Died kthe Visitation of God.”

On Wednesday night, two Aboriginal Natives wezeeived into the Jail from Port
Macquarie, under committal by warrant, for the nauref two servants of Mr.
FINCH, the Surveyor of New England. After the murdbeytrobbed the hut where
the men were.

CJA, 4/261, 25/04/1838

CORONER’S INQUEST. - On Friday, an inquest walsl la¢ the “Three Tuns,” kept
by Mr. Driver, Elizabeth-street, upon the bodyAMELIA HOGAN , who died that
day from having taken an overdose of medicineapipeared in evidence, that the
deceased was a servant in the employ of MIBECKETT, the barrister, of
Elizabeth-street, and having been taken ill, appiee Dr.BLICK for medical advice,
and he had given her a medicine cali8ttychnine,” a preparation of the most active
principles ofNux Vomica The bottle containing the medicine was labelkmal) the
directions upon it ordered twenty drops to be talkeae times a day, the dose to be
increased according to circumstances. The bolidedaced in the hands of a girl
about eleven or twelve years of age, and told begite the prescribed quantity,
instead of which she ignorantly gave her at le@St@&ops; finding herself very ill she
informed Mr. a’Beckett of the occurrence, who seminediately for DrBENNETT,
who upon hearing the circumstances, Dr. Blick wlas aent for, but all medical aid
was of no avail, the unfortunate woman shortlyraféeds expired. Upon examining
the bottle which had contained the medicine, it Weasd, that out of 19 drachms
which it had originally contained, only 5% remainell was clear that there was no
blame to attach to any one in this melancholy affdihe Jury returned a verdict of
“Accidentally Poisoned.”

An Aborigine namedCAPTAIN, has been received into Sydney Gaol, from
Wellington, to take his trial for the murder of hepherd at Wellington. He was
captured, after a hard chase, by one of that véuaidy of men, the Mounted Police,
about 90 miles beyond the Settlement.

On Monday a man nam&dANNING , in Campbell Town jail, awaiting his trial for
cattle stealing, cut his throat to evade the lawt the time our informant left
Campbell Town, Manning'’s life was despaired of.

On Sunday, an inquest was held at the Thist@ghuBst-street, upon the body of a
woman, who was found dead in her bed that mornifige deceased was enceinte —
and the jury returned a verdict of — Died by thatation of God.

On Monday, an inquest was held at the Benevdsgtum, upon the body of an
aged man, who had been brought in to the estabéishthe previous day in the last
stage of human existence, and shortly afterwargsexk The jury returned a verdict
of — Died by the Visitation of God.

SYDNEY GAZETTE, 03/05/1838
Supreme Court of New South Wales
Burton J., 1 May 1838
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JANE GUTHRIE was indicted for the murder of her infant malddliy suffocating

it in a privy, at lllawarra , on the 11th day ofiFdast.

The prisoner arrived in the colony as a free sdart@an officer of the 80th Regt. The
fact of the child being the child of the prisoneasmot denied, and DOSBORNE
was of opinion that the child was born alive. Hienor told the Jury that if they
believed the child was born dead, or was suffocatmidentally, they would acquit
her of the capital charge, and find her guilty @incealing the birth. The Jury
returned a verdict of Not Guilty of murder but Guibf concealing the birth. To be
imprisoned in the Factory as a House of CorredioiTwo Years.

See also Australian, 4 May 1838; Sydney Herald,&8/,M838. This case is also in
Burton, Notes of Criminal Cases, vol. 34, Stated®és of New South Wales, 2/2434,
p. 59, recording the charge as ""child murder".

Decisions of the Superior Courts of New South Wal&88-1899; Published by the
Division of Law Macquarie University

SYDNEY HERALD, 03/05/1838

Supreme Court of New South Wales

Burton J., 1 May 1838

JOHN LESTIL was indicted for the wilful murder dlICHAEL READY , by
striking him on the head and neck with his fistMatrpeth, on February 8th.

The prisoner and the deceased Ready were bivtitgs in the 28th regiment. On
the day laid in the indictment the prisoner hadnbteeMaitland and returned to the
barracks in the afternoon, in an extreme statentoixication, and was put to bed by
some of his comrades. Shortly afterwards the pes@nd a soldier, both of whom
were drunk, commenced fighting, and ordered togin@d room by the serjeant on
duty; handcuffs were put upon the prisoner, butia@aged to pull his right hand out,
leaving the handcuff on his left, and escaping fitben soldiers retired to the barrack
room, where he was followed by several of his catlesawho persuaded him to go to
the guard room, but he refused. Ready was awokbebgoise, and in a half drunken
fit staggered towards the prisoner, and persuagheddigo, but he said he would not,
and would knock the first man's head off that apd to take him; Ready went a
step closer towards him when the prisoner struokdm the side of the head with his
fist; Ready reeled back a step or two towards a &ed then fell forward on his face,
and died instantly. The next day an inquest wad, rend Mr. Lewis, a surgeon
residing in the neighbourhood, opened the headotned the vessels about the head
in a very turgid state, and on minute examinatimmntl that a small vessel, near the
base of the head, had been ruptured, and thatwas@ small quantity of coagulated
blood: there were no marks of external violencadoount for this rupture, but there
was a small scratch on the face, which looked &hdd been done by a fall upon the
ground. Mr. Lewis was of opinion that in the erditstate of the deceased's brain the
injury might have been caused by a sudden shock as a fall, and it was possible
that it might have been caused by passion; he aidhink that the rupture of such a
small vessel would have caused instant death. prisener in his defence called
several witnesses, one of whom swore that when yRe=idrned to the barracks he
complained either of a fall or a blow on the faaegd as assigned servant to Mr. E.
Sparke swore that on the day of the accident hegoig towards the stockade with
his master's cart when he gave two drunken soldigide, and that in getting out of
the cart one of them fell down; as he did not krieeady, and did not see the body,
he could not say whether it was him. His Honod $hat he considered the evidence
of Mr. Lewis made it very doubtful whether the bl@iwen by the prisoner was the
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cause of death; and if they considered that angrothuse produced the ruptured
vessel, of course the prisoner must be acquittiethey believed that the prisoner did
cause the death he thought that enough had beeadoio show that the crime did not
amount to murder: there was proof that the prisoned been assaulted and
apprehended, and that while in hot blood from pratvocation he hit the deceased
with his fist. If it had been intended by the Crowo show that the arrest was
justifiable in consequence of the prisoner havioghmitted a breach of discipline,
then it was necessary that the articles of war lshioe produced, and that it should be
shown that the prisoner was serving under thenthelfjurors were sitting on a court-
martial they would then have to take notice ofahtécles of war, but sitting in a court
of common law they could take no notice of thentreesy had not been proved in
evidence before them, but must act according t@dmemon law, which, as there was
no offence proved, looked upon the assault comdhite a sufficient provocation to
reduce the offence from murder to manslaughter.e jliny, after a few minutes'
absence, returned a verdict of Not Guilty.

See also Australian, 4 May 1838; Sydney Gazettda 1838.

Decisions of the Superior Courts of New South Wal&88-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 03/05/1838

Supreme Court of New South Wales

Burton J., 1 May 1838

MURDER.

BRYAN FLANNIGAN was indicted for the wilful murder GFOHN NAGLE, by
striking him on the head and body with an axe, hadgee, on the 5th February.

The Attorney-General, in opening, said, thatuheerstood that the defence would
be, that the prisoner was insane, and he hopedhdononor of human nature, that it
might be proved that he was so.

JOHN SHEERING. - | am assigned to Mr. Kinnerly and reside inngelly; | have
been at the station near Mudgee; John Nagle wasermrethere; he was a married
man; RILEY was a free stock-keeper; | slept in a hut withhepberd named
MARTIN ; the prisoner lived in a hut with Nagle and hidewiand Riley; they had
moved there the evening before; Flannigan came ¢oambreak of day in the
morning; he asked me if | was asleep, and toldarget up; he told Martin he wanted
a pair of trowsers; Martin asked his wife whereytieere, and she told him, and he
handed Flannigan a pair of trowsers out of the datwen | was dressed Flannigan
came to me and said, ~'| have put an end to theeethl asked him what he meant,
and he said he had murdered them three over thelwaid | could not believe him;
Nagle's hut was across the Mudgee River; Martinecaat and he told him the same;
Martin's wife came and she said she could not &elie when the prisoner held up a
pair of trowsers covered with blood, and said, wdlu believe it now; he had just
taken the trowsers off, and put a clean pair onyeint over to Nagle's hut,
accompanied by Martin, and his wife, and the pmespthe prisoner as we went along
said the black boy had run away, but he would meehhurt him; there was a bark
shed near the hut, where Riley used to sleep, lzg1@ e saw Riley dead; he was
lying on his face on the ground; there was a waouartthe back of his head; we went
into the hut, and saw Nagle and his wife lying deadhe floor; Martin told me that |
had better go to Mr. Lackey's and report it; thsgrer said he would go with me; |
ran as fast as | could, leaving him at the statib@e;prisoner gave no other account of
the murder than | have told; | saw the bodies ogldland his wife in the afternoon;



New South Wales Inquests, 1838; 24/03/08

the woman had some cuts on the back of the headném had one cut in the back of
the head; his left wrist was nearly cut off, andrehwas a large cut in the knee; it
looked to me as if the wounds had been made withxanthere was an axe there the
morning before, but | never saw it afterwards; bwlaere when Lieutenant Beckham
held an enquiry; the sculls were fractured, cutpfgannigan had been on bad terms
with Nagle and his wife, and Riley lately; Flanmgdaad a garden and some fowls and
ducks, and Nagle used to say he would have thechttemn they had words; | was

afraid of Flannigan in the morning; | had no armer had he, but as he murdered
them, | thought he might murder me.

When asked if he would cross-examine the witrigsprisoner said it was no use.

By the Court - The body of Riley was quite warnd the blood was oozing out;
they had had no quarrel the night before, that laarare of;, Flannigan was dairyman;
he was right in his mind he never was otherwise;ghsoner appeared to rejoice in
what he had done; he said he had put three bad ererobt of the way, and he was
very happy; there was nothing to distinguish hisinea from any other morning; it
was Flannigan's hut Nagle had moved to, and Flamnigld me he did not like it;
Flannigan was to go as hut-keeper to a sheepstdi® said he did not like going,
and would rather stop until his master came; | dfiein heard Riley and the prisoner
have words, because Riley told tales of him to BtaRliley did not like Flannigan's
getting up so early in a morning to milk.

LieutenantWHITTING - | was in the Mounted Police; in February lasiyving
heard of a murder, | went to Mr. Kinnerly's statiaccompanied by Lieutenant
Beckham and two troopers; | should think the stat® about ninety miles from
Bathurst; | got there on February the 6th, towankmning, and saw the bodies of John
and Mary Nagle, and John Riley, all dead; they apgeto have been killed recently;
the body of Mary Nagle was not cold; | saw Martimdéhis wife, and Sheering there;
the body of the stockman was in an outhouse, Wighstull quite cut open; the bodies
of Nagle and his wife were in the hut, and hadeagnumber of wounds, apparently
inflicted with an axe; they were both undressedrehwas not much blood in the bed;
they appeared to have been dragged from the bedlpthr was covered with blood; |
saw a shirt, which was said to belong to the pespwery much covered with blood; |
and Lieutenant Beckham held an enquiry; we examidedtin and his wife, and
Sheering, and a black boy; the black boy was nariswthe prisoner had left the
station when we arrived; we sent after him, | thinkthout a warrant, and he was
brought to Mudgee the next morning, and committethke his trial; the depositions
were all read over to him; he made no defence; &genmo admission in my hearing;
he declined saying anything; the prisoner was \&erien, and apparently fatigued
from walking; | asked him how he came to murder windortunate woman, and he
said -- “"For what | have done | am the sufferétave no reason to suppose there
was any insanity about him.

CorporalSHEEDY - | belong to the Mounted Police; | recollect gpio Kinnerly's
station and saw the bodies; | was sent off immedbiab apprehend the prisoner; |
came up with him at the Murrumbi Creek, about sewéas from Kinnerly's; he told
me he was going to see a friend of his, and thanwie had seen him, he should die
happy; the prisoner was on his knee near a hkirgyra light; thinking he might have
some firearms, | said, hold up your hands, you rewimd thief, he said, if he had
taken their lives, he was not going to take minggid, | would take pretty good care
of that; | secured him and took him to Mudgee;Keashim what he had murdered the
people with, and he said with an axe which he Hadwn into the river; | had
blackfellows searching for the axe for two dayst there was a large quantity of
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timber in the river and they could not find it; thesoner told me he had supper with
them that night, and could not sleep; in the mayrive got up and murdered the
stockman, and had to pull him out of bed to getatke out of his head; that the little
black boy who was with him in bed was frightened! aan away, he said he then
went into the hut, and as he could not see which Magle and his wife laid their
heads, he chopped about until he killed them; thene some cuts in the bed ticks as
if some blows had missed the bodies; he said hédoget no rest on account of
Nagle, and | asked him why he had killed the math raot the woman; and he said he
might as well be hung for a sheep as a lamb; leleaivas guilty of it, and willing to
die; he was sufficiently in his senses to lead steag; | did not know the road, he
said, he did, and he led me astray.

Mr. ALFRED KINNERLEY - | have a station near Mudgee; John Nagle was my
overseer; | had a free stockman named Riley; tisoper was assigned to me for
about six years; | received information about therder three days after it occurred;
my homestead was about two hundred miles fromtthteon; | was aware of the ill-
feeling between Nagle and the prisoner; as | wasggap the country | met the
prisoner coming down under an escort; he askedfrhéad received a letter from
him, | said no; he said he had left a letter forwméch would explain all; he asked me
if | had ordered him to be sent hut-keeping; | dadid not, but had ordered Nagle to
discharge Martin and his wife as | considered thag been the cause of the quarrel;
immediately upon my arrival at the station, | reeel this letter; (the letter could not
be sufficiently traced to the prisoner, to makeevidence,) | have no reason to
suppose Flannigan is out of his mind; when | mat b the road he was very cool
and collected; Riley had been a great mischief-makehe station, and there had
been a great deal of ill will between him and Figan.

Cross-examined - The prisoner has been an imolust hard working servant for
me for the last six years; he is a man that | aby@ayt great confidence in.

Mr. F. HAWTHORN - | am a surgeon; | saw the bodies of Nagle arfé,veind
Riley; Nagle's body had five or six wounds onlie top of the head was almost cut
off; the left hand was severed at the wrist joilthast entirely; there was a deep
wound about five inches in length on the shoulded a wound on the right side of
the thigh near the knee; the wound on the headswfiigient to cause death; a large
portion of the brain had fallen out; they must héeen inflicted with a heavy sharp
instrumentNagle's wife and Riley had apparently been killed the same means
the woman was pregnant, and there was a slighedegfrwarmth at the abdomen; |
should think she had advanced to the seventh nadrtter pregnancy; Riley had one
very extensive wound in the head, so large thadulccput my hand in it; the skull
was laid completely open; all the bodies were usgkd as if they had been in bed.

This was the case for the crown.

The prisoner in his defence denied all knowleaddethe crime; protested his
innocence, and said that he had neither act, gakhowledge in the affair.

His Honor said, that in consequence of the h@msuggestion of the Attorney
General, he had narrowly watched the evidence,cbuld see nothing that shewed
that the prisoner was insane. His Honor went thhatlhe whole of his notes and the
jury without retiring from the box, returned a vietdof guilty. Sentence of death was
passed on the prisoner.

See also Sydney Herald, 3 May 1838. This caseagasrecorded in Burton, Notes
of Criminal Cases, vol. 34, State Records of Newts&Vales, 2/2434, p. 82, Burton
noting that the defendant was ““bond", i.e. a attneit the time of the trial.
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WEDNESDAY. -- Before Mr Justice Burton and a MitigaJury.

LONG JACK, an aboriginal native, was indicted for the wilfaurder ofMARY ,
his wife, at Maitland, on the 25th of February Jdsf beating her on the head with a
waddy.

His Honor asked the prisoner several questionsyhich it appeared that the black
was well conversant with the English language, s@oarender the assistance of an
interpreter unnecessary. Mr a'Becket, at the siggeof his Honor, undertook the
defence.

When called on to plead in answer to a quediphis Honor, whether he did kill
his wife, the prisoner said yes. His Honor dirdcee plea of Not Guilty to be
recorded.

It appeared in evidence, that the prisoner, agteral other blacks belonging to his
tribe, had become very drunk, by drinking a qugntit “"bull,” given to them by a
publican; and whilst in a state of the greatestitereent, he struck the deceased
several blows on the head with a heavy waddy, witiahsed her death. After
deceased had fallen, he appeared quite unconcabwd it, and would not believe
for some time that she was dead; when, howeverdwmsatisfied of her death, he
expressed his sorrow. The only defence he offereen called on, was that he was
drunk.

In putting the case to the Jury, his Honor emped at some length on the
lamentable neglect in the civilization of the algores; since the foundation of the
Colony, no means appeared to have been taken t@wegheir moral or religious
state. By the law of England they were, whilsthwitthe boundary of the Colony,
amenable to British law, of which they were totatiyorant, being governed among
themselves, by laws enacted by and peculiar tosbbms. But however lamentable
such inhuman neglect was, they were still amen@biee law; and the only question
was whether there were any circumstances in trewh&h might palliate the crime,
and justify a verdict of manslaughter. On thisnpodifficulties also arose, as no
evidence appeared as to the origin of the quarrel.

Mr a'Becket endeavoured to draw a distinctiowben a white and a black man in
cases of drunkenness, the latter not being (heendetl) acquainted with the nature of
the liquor he was drinking, and being thus takeisinprise.

His Honor could make no distinction between ehitr black men; that was a
consideration for those who exercised the preregaif mercy. The Jury must deal
with the case according the evidence before them.

The Jury retired about five minutes, and fouhd prisoner Guilty - His Honor
directed sentence of death to be recorded agamstabserving, that he should avail
himself of this opportunity of laying before the ¥®nment, many cases of the
connection between the whites and blacks, whichdaede to his knowledge, in his
judicial capacity.

Decisions of the Superior Courts of New South Wal&88-1899; Published by the
Division of Law Macquarie University
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TUESDAY. - Before Mr Justice Willis, and a Civil du

THOMAS CORDELL was indicted for an assault with intent to murd@HN
MacGUIRE, at Bathurst, on the 29th October, 1837.

John Macguire. - | am a government marGi6ORGE KABLE , of Bathurst; | was
stationed at Burragang, on the Mudgee River, irolet last, | was a stock-keeper;
the prisoner at the bar was hut-keeper for meethers no other person at the hut;
one night (Sunday) in October, | asked the prisdoesome supper; he refused me
and | went to bed; on the following morning, wheawoke, | found myself covered
with blood; when | opened my eyes, | saw the pesostanding over me with a
tomahawk, which was all over blood, as well asgtisoner's hand; when | was going
to rise, he said, “you b--r you are not dead yahti he struck at me with the
tomahawk; | put up my hand to save the blow, antrb&e my finger as | now shew;
it was with the edge of the tomahawk he struck;hagd was not strong enough to
ward off the blow, which also struck me on the heag head had been cut before; |
asked him for a drink of water; he refused me;itl $&& had served me very badly,
and he answered that he ought to have served romgdefore; | had eight or nine
cuts on my head and body; several days after, kedasne to make it up; he offered
me £5 if | would lay it on the bushrangers; | askad to get me some assistance; he
refused me, and never afforded me the smallestfbelpine days, during which time

| could not stir out of my bed, and had no persmgive me anything; | was without
sustenance during that time; at the end of nine dlayent to Mr Cox's station, where
| got every attention; when the prisoner was at éiohe used to sit at his meals and
never offered me anything; no person came to theltiing that time; the prisoner
remained five days after he struck me, he thenetdodway; | had to crawl on my
hands and knees to Mr Cox's station; | could ndkwa

The prisoner, when desired to cross-examineavitreess, asked a few questions as
to whether he did not supply witness with provisiowhich the latter denied. The
prisoner appeared an ignorant clownish man, anaalidieny the striking.

SAMUEL CURTIS, Esg. - | am a Surgeon; in the beginning of Novenlbsaw
the last witness; he came to me for advice; hegreatly exhausted; he had eight or
nine very large scalp wounds both on the frontlaack part of the head; the wounds
laid bare the skull, and must have been inflicteth \great violence; he had also the
fore finger of the left hand fractured; it was armgmund fracture, and must have been
given with a blunt instrument; the wounds on thachevere filled with maggots; |
heard the last witness's evidence; the statem#iestaxactly with what he told me;
he stated to me that he had been several daysuwitbod, and | should think it
possible that a man might linger nine days withimatd; he was greatly exhausted
when he came to me; | do not know how the withessecto my house; he was
scarcely able to walk; the fracture of the fingegimh have been done with the back of
a tomahawk; the skin was not cut, but the bonerpdet! through the skin; | did not
myself observe any indication of imbecility in thasoner; | did hear a report of it.

Mr KECK, gaoler, was ordered to be sworn by his Honotha® was some doubt as
to the prisoner being of sane mind. Mr Keck stated the prisoner had been in his
custody about three months, during which time hd fraquent opportunities of
observing his manner, which to Mr Keck, appearededahat of decided lunatic.

RICHARD MILLAGE , stockman to Mr George Kable, Bathurst, knew the
prisoner a short time, but never observed anytpergjcularly strange in his manner;
the prisoner went to witness's hut to ask for comeal to make a poultice for
Macguires head, which he stated to have been chublyrangers; Macguire was very
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weak, covered with blood, and had many cuts orhb&d; witness lent Macguire a
horse to go to the surgeon's, at Wellington, bdtthahelp him on the horse.

JOHN RAE, a mounted policeman, stated that he apprehergegdrisoner, who
appeared to be imbecile, sometimes laughing, samastcrying, and at other singing;
he always denied having cut the man.

This was the case. The prisoner stated in &isnde, that the prosecutor, a few
days before the deed, had run after him with twoalawks and threatened his life;
he had been thirteen years with one master oubwtden, and had never been in
trouble.

Mr ALFRED KENNELLY was called by his Honor at the suggestion of the
prisoner. Mr K. knew nothing personally, but hadtd that he was not of sane mind.

Another witness was called to endeavour to #eicethe state of the prisoner's mind
at the time of the assault, but he could not sga#ikfactorily on that point.

Before summing up, His Honor delivered himselttte Jury as follows:--
Gentlemen of the Jury - | take this, the first opppoity afforded me in the session,
before | allude to the case of the individual befars, to say a few words with
reference to our relative situations, and the hagid honourable trust which is
imposed upon you as Jurymen. In this Colony, aEngland, a great part of the
public business of the country, is transacted ke ¢buntry itself, and upon the
prudent and faithful management of it depends, wegy considerable degree, its
interior prosperity, and the satisfaction of theairbody of the people. There is
erected in this Colony, as in England, a high agwevable tribunal, to which owners
of permanent property, down almost to the lowesssgs, are indiscriminately called
upon to take part; not in the mere ceremonies amdd of the meeting, but in its most
efficient, and important functions. The wisdomrm&n has not devised a happier
institution than that of Juries, or one foundea ijuster knowledge of human life, or
of human capacity. In jurisprudence, as in evahgeoscience, the points ultimately
rest upon common sense. But to reduce a questitinese points, and to prepare
them accurately, requires not only an understandiffgrent from what which is
necessary to decide upon them when proposed, teritiofies also, a technical and
peculiar erudition. Agreeably to this distinctiowhich runs, perhaps, through all
sciences; what is preliminary and preparatoryefistb the legal profession; -- what is
final, to the plain understanding of plain men. tBince it is necessary that the
judgment of such men, as you, Gentlemen of the, &lnguld be informed, and since
it is of the utmost importance that advice, whichgnture to say), falls with so much
weight, should be drawn from a proper source; aduwho has spent the greatest
portion of his life in the study and administratioh the laws of his country, is
directed to preside; and is bound to declare hisi@p without reference to any thing
whatever, save the evidence he receives. Theteaffiest correspond with the wisdom
of the design. Juries, Gentlemen, may err, anguietly do err; but the system of
error is not, in our English Juries, incorporatethwhe system of their constitution.
Corruption, terror, influence, are excluded byatid prejudice in a great degree,
though not entirely. The danger which consistduries viewing one class of men, or
one class of rights, in a more or less favourabjet than another, is the only one to
be feared, and to be guarded against. It is aodispn which, if in the course of the
session, it should by any possibility arise in younds, will, | am sure, Gentlemen of
the Jury, be repressed by your probity, your cemsss, the sense of your duty, the
remembrance of your oaths. The institution of €gyri need hardly tell you, is not
more salutary than it is grateful and honorabléhtzse popular feelings of which all
good governments are tender. Hear the languagedéw: In the most momentous
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interests, -- in the peril indeed of human lifehe taccused (as the prisoner at the bar
has done this day), appeals to God and his Countwhich Country you are. What
pomp of titles! What display of honours! can eqtle real dignity which these few
words confer upon you, Gentlemen of the Jury, t@mwhhey are applied? They
show, by terms most solemn and significant, howhlyighe law deems of the
functions and characters of a Jury; they show waitio what care of the safety of the
subject it is, that the same law has provided f@ry one a recourse to the fair and
impartial arbitration of his neighbours. This, @emen, is substantial justice; this is
equality of protection; real freedom; freedom fronustice. May it never be invaded
- never abused. May it be perpetual - and it bdlperpetual if the affection of the
Colony continues to be preserved to it by the intggf those, who like you,
Gentlemen of the Jury, are this day charged wdthigh ad honourable office. | now
proceed to the case before us. Before | enter timavidence, however, let me, with
reference to a point that has arisen, state wheatat is in this particular: -- ~"To
justify the acquittal of a prisoner, charged witltis a crime as is now before us, on
the ground of insanity, the Jury must be satisfieat he was incapable of judging
between right and wrong; and at the time of comngtthe act, he did not consider
that it was an offence against the law of God amaduM." The evidence you have
already heard: It is your province, Gentlemergeoide whether that evidence, which
| shall proceed to recapitulate, sustains the atimrs | shall call your attention, as |
proceed, to those points which appear to me mosthwof your consideration; and
then, without further observation, leave it, asimy duty to leave it, in your hands.
His Honor proceeded to recapitulate the evidenoe,cantinued - ““on this evidence,
Gentlemen of the Jury, it is for you to decide.wtiuld be a most unhappy case for
the Judge himself, if the prisoner's fate depeng®muh his directions; unhappy also
for the prisoner; for if the Judge's opinion muskerthe verdict, the Trial by Jury
would be useless."”

The Jury retired for a few minutes, and returaeerdict of Guilty. MrLAMB the
foreman of the Jury recommended that enquiry shbaldhade of his former master,
as to the state of his mind generally; as alsongfraedical gentleman experienced in
the matter. The Jury recommended this on accduthiectestimony which had been
given by Mr Keck as to his insanity.

His Honor stated that he would take care thatyinquiry should be made for the
benefit of the prisoner, before sentence was pastEld prisoner was remanded.

See also Sydney Herald, 3 May 1838; Sydney GaZetiéay 1838; and see Speech
to Jury, 1835. - On the insanity defence, see Rlsv. Wagoner, Sydney Herald, 14
May 1838; Sydney Gazette, 15 May 1838. The priseras acquitted of murder on
the ground of insanity, two medical practitioneaving given evidence that he was of
unsound mind. He was remanded until Her Majegt¢asure was known, under an
Act cited in the Gazette as 39 and 40 Geo. 3.
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(Before Mr. Justice Burton and a Military Jury.)

LONG JACK , and aboriginal native, was indicted for murdermgwife MARY , by
inflicting divers wounds on the head with a blaekdw's waddy, of which she died at
Maitland on the 25th February.
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The facts of this case were very simple. Theoper and some other blacks were
very drunk at Maitland; the deceased was seenmgrfnom the blacks' camp pursued
by her husband, who overtook and gave her sevérakton the head with a waddy.

In summing up, his Honor said that it was lamermatlat although it is now upwards
of fifty years since the Colony was first inhabitey the British, so little has been
done for the amelioration of the black natives; haitwithstanding the almost savage
state of the prisoner he must be dealt with as @f&an, as it is a well known
principle of British law, that wherever the Britisiandard floats the inhabitants are
within the pale of British law, and whatever savagestoms may have been in
existence must cease. His Honor said that there greeat difficulties in this case,
because it was almost impossible to get at theve®tivhich led to the quarrel, which
might perhaps shew that the crime was committecusdch circumstances as would
reduce it from murder to manslaughter, but the yyeye bound to return a verdict
according to the evidence, and unless from theeexid the jury could gather any
circumstances that would lead them to think it wash a case as would not have
amounted to murder if committed by a European thegt find the prisoner guilty.
The Jury retired about five minutes and returnedrdict of Guilty.

His Honor ordered sentence of Death to be recbabainst the prisoner, and said
he should take this opportunity of reporting to theme Government several cases
that had come before him in which the blacks wenecerned, in order to shew the
nature of the communication between the blacksvermtes of this Colony.

Decisions of the Superior Courts of New South Wal&88-1899; Published by the
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Supreme Court of New South Wales

Burton J., 2 May 1838

BRIDGET DOGHERTY was indicted for attempting to administer a certiantity

of oil of vitriol to oneELIZABETH CLEGG, with intent to kill and murder her, at
Liverpool, on the 14th December.

The Attorney-General briefly opened the case, atied -

Mr. G. GRAHAM . - | reside in Liverpool; the prisoner has done washing for the
family for the last three years; Elizabeth Cleggnsorphan fatherless and motherless,
and has been in my house the last five years; wiamn Mrs. Graham leave home
together we leave the house in charge of Elizak#¢lgg; some time in December
last, a little girl of mine complained of a heada@nd lay on the bed; when she lay
down she found a phial; | took out the cork andtke lof the mixture it contained fell
on the sofa cover, and upon asking MRITCHARD , the druggist, he told me that it
was oil of vitriol; knowing that Elizabeth Clegg w#he only person who had access
to the room, | asked her about it, but she denle#n@wledge of it; a short time
before | left some spirits out which were not acded for, but the matter had passed,;
when | questioned the girl closely she told me 8t got it from Biddy Dogherty;
after seeing Mr. Pritchard | sent a constabletiergrisoner.

Cross-examined. - Clegg said she got the vitoobugs; | never put vitriol into my
liquors; | never discovered that any had been ot it; | made a complaint of some
run having been made away with.

Elizabeth Clegg. - | am fourteen years of adegJe been living with Mr. Graham a
long time, ever since my father died; in Decemiaest,| Bridget Dogherty gave me
some oil of vitriol; she gave it to me to kill mysédecause Mr. Graham was going to
bring me before the Court because | did not giwertioney right that Mr. Graham
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was away one day; he said he would bring me to GoWNovember, he did not do it;
Bridget Dogherty knew nothing about the money,; Vegall the money to Mrs.
Graham; | gave her fifteen shillings; half a gallohrum and two gallons of wine
were left out, which | sold all but a pint of rundahalf a gallon of wine; | gave the
money to Mrs. Graham the next morning when shedaske for it; | told Biddy
Dogherty that | was going to Court and did not wango; she gave me the vitriol and
told me she would show me how to make it the negme tshe came down; | don't
know who paid for it; Bridget brought some clothesme while Mrs. Graham was
out, she got no rum nor wine; the money | receivkept in a drawer in a room next
the tap-room; the prisoner was not in that roomas in charge of the house; | did not
tell Biddy that | wanted to kill myself; she toldenif it was found | was to say it was
to kill bugs; | never spoke to Bridget Dogherty abkilling myself.

Cross-examined. - The prisoner spoke aboutithielfirst; | did not know what the
vitriol was; Mr. Graham beat me, because | woultdteth him where it came from; |
did not like it because | did not know how; shedsanthing about mixing it with the
spirits and the wine; | did not tell the prisonerdet the vitriol for me in her own
name; | did not know it was vitriol.

Mr. WILLIAM PRITCHARD . - | am a druggist residing at Liverpool; the prisr
came to me for some oil of vitriol on the 14th cfd@mber last; she called for three-
penny worth; | gave her an ounce; that is quiteughdo kill any one; she told me she
wanted it for Mrs. Allan with whom she then livealhout two hours afterwards, Mr.
Graham shewed me what | believed to be the santle lodtvitriol; it was charged to
Mrs. Allan's account.

Cross-examined. - | have known the prisonerdome years; she bears a good
character as far as | recollect; she came to meooheo days before, and asked for
vitriol, and went back to enquire what kind of igtrshe wanted; she said she wanted
oil of vitriol.

Mr. Graham. - The prisoner had been at the hthesday the vitriol was found, but
not in the room where it was found; | have no reasosuppose the prisoner would
do me any malicious injury.

Elizabeth Clegg. - The prisoner did not tell mieat to do with the vitriol; | never
asked her for it.

The prisoner's defence was that she was setitdoritriol by the little girl, and was
told to get it in somebody's name, because if it fiea Mr. Graham, the druggist
would not sell it.

Mr.a’'BECKETT submitted that the evidence of Mr. Pritchard &sptisoner got it
in a false name was some corroboration of thesgitdtement.

His Honor said that he thought even if the gjidtatement was true, it did not
amount to an attempt to administer; it appearetirio to be a parallel case with a
person giving another a dagger, telling him thatoeld shew him how to use it. If
the dagger were used, the party giving it coulccbarged with being an accessary
before the fact, but the man giving the daggemdidamount to an attempt at murder.

After a short conversation, His Honor said hellddeave the case to the Jury.

The prisoner in the most correct manner protiegtat she was sent for the vitriol by
the girl Clegy [sic]; and did not know what was wethwith it.

In putting the case to the Jury, the Judge g&itthe was of opinion, that the mere
giving another a deleterious drug, did not amoonan attempt to administer. Mr.
Justice Willis happening to come into Court attilve2, was consulted on the point by
His Honor, and who also was of the same opinios;Jilry was therefore directed to
acquit the prisoner. Not Guilty.
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See also Australian, 4 May 1838; Sydney Herald, &y NI838. This case was also
recorded in Burton, Notes of Criminal Cases, vdl, State Records of New South
Wales, 2/2434, p. 115.
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CJA, 4/264, 05/05/1838.

DROWNING. - On Tuesday afternoon, an old man rdh@BOOM, who gets his
living by vending oysters, shot himself across DarHarbour in his dingy, which he
made fast, as he thought, by the painter to thikesf@and commenced knocking off his
piscatory meal, Upon turning round, what was bigpsse and mortification, to find
his dingy drifting away from its moorings; withoatmoment’s thought or hesitation,
he plunged into the briny element, but his stremgdls not equal to the task he had
undertaken, and after a few convulsive strugglessiink, and the waters became
calm and placid above his head.

CORONER’S INQUEST. - On Monday an Inquest waddhatl the “Bunch of
Grapes,” King-street, upon the body of a man nameé@®MAS SHEFFIELD , who
expired in the hospital the previous day. It appeédhat deceased was attached to the
gang at Goat Island, but having been taken ill hs sent to the hospital. Upon the
dispenser on Sunday approaching his bed to adermsédicine he found a lifeless
corpse. The Jury returned a verdict of “Died bgy Wisitation of God.”

The Criminal Sittings of the Supreme Court comosel yesterday. The Calendar is
heavier that we believe any upon record, both asutmbers and crime.JOHN
DIGNUM [alias HENRY JENNINGS] andFREDERICK HALLUM , confederates
of COMERFORD, will be tried for murder, also Comerford for tmeurder of
THOMPKINS at Port Phillip.

SUPREME COURT.

Tuesday, May 1.

Before Judge Burton and a Military Jury,

JANE GUTHRIE was indicted for the murder of her infant childl&warra, on the
11" February. There was no proof of the capital obabgt the Jury found her guilty
of concealing the birth of the child, and she wastsnced to be imprisoned in the
third class of the Factory for two years.

JOHN LESTALL , a soldier of the 2%Regiment, was indicted for the wilful murder
of MICHAEL READY , a soldier belonging to the same Regiment, at Iéibrpon
the 8" February. As it appeared more than probabledkaeased had come to his
death from the effects of intoxication the Juryureed a verdict of not guilty.
Discharged.

BRYANT FLANIGAN was indicted for the wilful murder GfOHN NAGLE, AT
Bunbejong, Mudgee, on thd'February. It appeared that in consequence of some
misunderstanding with Nagle, who was his overskerentered the hut at the dead
hour of the night, and murdered not only Nagle, &wtock-keeper nameRILEY
and his (Riley’'s) wife with an axe. He was foundlty on the clearest testimony, and
sentence of death was passed upon him, to be ccantie effect at such time and
place as his Excellency may think proper to appoint

Wednesday, May 2.

Before Judge Burton and a Military Jury.

LONG JACK, an aborigine, was indicted for the wilful muraérMary his wife, by
beating her on the head with a waddie, at Maitiamdthe 28 February. It appeared
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that drunkenness had caused the commission offféinece. Guilty. Death recorded.
The case will be sent home with a recommendatioa feardon.

SYDNEY HERALD, 07/05/1838

Supreme Court of New South Wales

Burton J., 2 May 1838

Wednesday. - Before Mr. Justice Burton and a Miitaury.

LONG JACK, an aboriginal native, was indicted for the wilfaurder of his wife
MARY , at Maitland, on the 25th February, by beatingvaén a waddy.

A long conversation took place between the duttte Rev. Mr. Threlkeld, M'Gill
the black native, the prisoner, and the Attorneynésal, the result of which was, that
His Honor considered the case had better go onouwitlthe intervention of an
interpreter, as he thought the prisoner had acseffi knowledge of English to
understand the case. At the request of His HoNbr, a'Becket undertook the
prisoner's defence.

When the indictment was read over and explaiogte prisoner, and he was called
on to plead guilty or not guilty, he said yes, megrthat he did kill the woman, but
His Honor directed a plea of not guilty to be eatker

The facts are very simple. The prisoner ancisdwther blacks were very drunk
and quarrelling; a person who was standing by, teawvoman Mary running from
the black camp towards a house for shelter, foltbtwe her husband; the door of the
house was shut in her face, and the prisoner aMettter and laid hold of her by the
wrist, and after a few moments parlance struckskeeral blows with a waddy on the
head, which killed her. The prisoner was taken icuistody, and the next morning
when told he had killed his wife, at first saidnvais "gammon,” but when convinced
she was dead, cried very much, and said he wask @moh could not help it. When
called on for his defence, the prisoner merely ,sdidvas drunk.” The Rev. Mr.
Threlkeld said, that the prisoner told him thatgod some bull from a public-house
near the bridge for something he had done, whicer@m drunk, and that when
drunk he had killed his wife, and was very sornyito

In putting the case to the Jury, His Honor sdidyas impossible to avoid making
those reflections which naturally arose to the mipdn hearing the case. Fifty year
have passed since this country was colonised, godilae had been lately held to
celebrate that day. Happy would it have beendfdélebration of that day had been
accompanied by some measure for the amelioratidineofinhappy class to which the
prisoner belongs. There can be no doubt that Hreyas much amenable to the
British law as Europeans. Parliament has beerspteto appoint certain limits to this
Colony - in those limits the British standard isseal - and there are British law must
be enforced; wherever the British standard fload$, persons, in the emphatic
language of the law, are in the peace of God aeKihg, and whatever barbarous
customs may be in existence must cease. It waud heen well if when this Colony
was first planted some regulations respecting thercourse of the whites with the
natives had been enforced, and it is monstroulseagxpiration of fifty years to find
that no means have been taken either to instreeh tim the precepts of our holy
religion or to civilise them in any manner. If tbéfspring of these wretched people
had been taken into the bosom of the white peapdepaoperly instructed, we should
not now find a young man like the prisoner, whma$ more than half fifty years old,
in the state we now find the prisoner. Sittingaa€hristian and a British Judge, |
could almost say, that it would have been bettait the first planting of the Colony
the native had been driven beyond the boundaridso(ah |, of course, deny any
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right to do so), where they could not have come aallision with the Europeans, and
would not have been exposed to the temptations ribey are, but would have been
regulated by their own laws, which they are boumaltey; or else that they should
have been so far subjugated that their childreridcbave been instructed. To them,
in their present state, our laws are as a closed#;lt, as | before observed, whether
an outrage is committed upon a black by a whitdyyoa white upon a black, or by a
black on one of his own tribe, wherever the Brifisly flies all persons are within the
law, and the prisoner, savage as he is, must bé the same as a European. In
conducting a case of this kind great difficultiegssefrom our not being able to get at
the circumstance which led to the commission ofdtime; we are in the dark as to
whether there were not circumstances of mitigatibat might make the case
manslaughter instead of murder (His Honor here nmssleral remarks upon the
distinction between murder and manslaughter). [@tepresumes that where death
ensues from repeated blows given with an instrurtiesta waddy, that it is murder,
unless circumstances are shown by which it is naaldsser crime; here unfortunately
we are shut out from ascertaining how the quamigir@ated, and it is for you to say
whether from the evidence you can gather such mistances as will lead you to
return a verdict of manslaughter.

Mr. a'Becket asked His Honor whether the prisamaeild be looked upon the same
as a drunken white man, as he could hardly be sgapm know the effect of liquor.

His Honor said he could make no distinctiont thas a consideration for those who
exercised the prerogative of mercy, which was fie $ands, but the Jury must deal
with the case by the evidence as if the prisoner avahite man.

The Jury retired about five minutes and returaeerdict of Guilty.

His Honor directed sentence of death to be dsmwbrupon the prisoner, and
observed, that he should take this opportunity c#ntioning to the Queen's
government several cases that had occurred beforanhwhich the blacks were
concerned, to shew the nature of the communicdtstween the whites and blacks of
this Colony.

See also R. v. Murrell, 1836; R. v. Ballard, 1829.

This hearing was also recorded in Burton, Notes of Criminal Cases, vol. 34, State Records of
New South Wales, 2/2434, p. 103. Rev. Threlkeld proposed to act as interpreter, with the
assistance of MacGill, another Aborigine, without whom he could not communicate with the
defendant. Threlkeld said MacGill had been with him for 10 years, had been instructed by
him, and helped him in translating the scriptures. Burton noted, however, that MacGill had
not been baptised; Threlkeld would have done so, had MacGill understood religion. Burton
then declined receiving him as a sworn interpreter. He then found that the prisoner was
sufficiently conversant in English for the trial to go ahead. The prisoner understood why he
was in court, and the questions put to him.

Threlkeld's account of what he learned from Long Jack is in Miscellaneous Correspondence
Relating to Aborigines, State Records of New South Wales, 5/1161, 347-349.

On a police hunt for other Aborigines in the Goulburn district who were accused of murder of
Faithful's men, see Miscellaneous Correspondence Relating to Aborigines, State Records of
New South Wales, 5/1161, 337-343. At 344-346, there is a list of 14 Europeans killed by
Aborigines between 1832 and 1838. Threlkeld also reported the murder of Aboriginal women
by other Aborigines, at 370-373. See also 502-504 for his report of clashes between
Europeans and Aborigines. At 511-514 there is an anonymous memorandum on ~Outrages
upon the Aborigines".

Governor Gipps was exasperated by the number of clashes between whites and Aborigines:
see Gipps to Glenelg, 21 July 1838, Historical Records of Australia, Series 1, Vol.19, 508f.
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Division of Law Macquarie University
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SYDNEY HERALD, 07/05/1838

Supreme Court of New South Wales

Willis J., 5 May 1838

Before Mr. Justice Willis and a Civil Jury.

THOMAS JOHNSTONE was indicted for manslaughter, in having shot 3@&iN
QUINSEY, at Lower Portland Head, on the 27th March.

The prisoner is the son of a settler residinghat Lower Portland Head, on the
banks of the Hawkesbury. The farm is in a lonetyagion, and the only persons on it
were the prisoner, his father and mother, and geeased. In the middle of the night
old Johnstone heard the dogs bark, and gettinglegired his son to go out and see
who was about. The son went out with his gun saH@nd, and seeing a man a few
yards off, called to him; the man made no answet kbpt advancing towards, him,
upon which the prisoner fired, and the man spoéging "my dear Tommy," upon
which the prisoner recognised him, and was muakctdti. The deceased lived in a
hut a few rods from the house, and what he wasgde#ar the house is unexplained.
It was proved that there was a report in the neaghiood that there was a black man
at large committing depredations. His Honor tdid jury that if the prisoner shot
Quinsey under an impression that he was abouttaclkahim they must acquit him.
Not Guilty. See also Sydney Gazette, 8 May 1838.
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SYDNEY HERALD, 17/05/1838

R. v. Palmer

Supreme Court of New South Wales

Burton J., 16 May 1838

Wednesday. - Before Mr. Justice Burton and a Qivily.

EDWIN PALMER , late of New Zealand and Sydney, a subject ofLaud the late
King, and our Lady the Queen, was indicted forirgICHARLES DENNAHAN , at
Preservation Bay, New Zealandwithin the jurisdiction of this Honorable Coubly
beating him with a rope, on the 14th day of Junethat he languished until the 4th
day of July, when he died.

The prisoner in this case was formerly supentiésit of a whaling establishment at
New Zealand, belonging to himself and Mr. Jamesthé month of January last, he
arrived in Sydney with some of the men belongingh station; when he had been
here about three weeks, some of the men accusedflkiting a boy named Charles
Dennahan. Four of them gave evidence at the PGlfitiee, and the tenor of their
statements was, that in June, 1837, Dennahan aelvaZealand boy were left in
charge of a boat, to keep her outside the surichwtiiey did not do, and the boat was
injured, and for this, the prisoner beat Dennaharseverely that he died about a
month afterwards. On this evidence Palmer was dtteanto take his trial, but
admitted to ball.

Last session, Palmer was arraigned for manstauygand, on his application, the
trial was postponed to this session, in order thénhim to procure the attendance of
witnesses who were at New Zealand.

In opening the case, the Attorney-General stitatihe should be able to prove that
two of the most material withesses had been kepobthe way by Palmer, in which
case he should give in evidence, the depositiory thad sworn to before the
Magistrates.



New South Wales Inquests, 1838; 24/03/08

The first witness called was a carpenter naDA¥ISON, who swore that about
the middle of June, he was laying a bed one evealraut seven or eight o'clock,
when he heard Dennahan crying out "don't beat mePdimer, and I'll work for a
year to pay for the boat;" he heard a great nosse# the boy was jumping over the
tables and stools, and heard the sound of a ropsetsnes as if it struck the boy and
sometimes as if it hit the wall; Howard and Lyonsrevin the hut with Palmer; the
next morning he saw the boy walking to the boatosimdouble, and when he
(witness) went for his eleven o'clock grog, Palsieowed him a two and a half inch
rope strop, which he said he had beaten that scelwith, and with which he would
beat him every day until he either killed him orex him; when the boy returned that
night, he was taken ill, and continued so for nearimonth, when he died; before he
died he smelt dreadfully offensive; Davison alsatesi that two or three days after
Palmer returned from New Zealand, he called ondtimis lodgings in Sussex-street,
and after a few remarks, to him that while he hednbat New Zealand, Mr. Jones had
got two of the witnesses (Howard and Lyons) away &at he would pay his
(Davison's) expenses if he would go too; this offermade several times, and finding
that it had no effect, he told him that he did vate a d--n for him, and had got
witnesses that would fix him. He also stated, tha conversation which he had with
Palmer, shortly before the boy's death, he mentidoehim that if the boy died, he
(Palmer) would be blamed, to which Palmer replieat there was no danger of the
boy dying, and that the flogging he had given hiould not have hurt him; besides
which, he did not care a d--n, for there was no IawNew Zealand. In cross-
examination, Davison positively denied that he esaad either to Mr. Jones or any
body else, that for a little money he would keepafuthe way.

THOMAS ASHWELL , cooper of the establishment, was in the hut Wiglvison,
and heard the noise on the night alluded to, butdcoot recollect a word that was
said, but the next morning Palmer told him thahhd given the boy a rope's ending
for losing the boat. Four or five days after this tboy who was always sickly, was
taken ill and confined to his bed; he complaine@d @nawing at his stomach and his
breath smelt horribly offensive; so much so that men could not stop in the hut;
worms used to come from his nose and mouth sixemdbng and the size of a quill;
he (witness) gave him eggs to eat, and Mr. Palmed tio give him wine and a fowl,
soup, and medicine. In about six weeks he died,henwas quite confident that he
never heard him complain of the beating; the manwashed him after he was dead
told him that there were no marks of violence.

Mr. JOHN JONES, formerly the prisoner's partner, denied that &g &ny hand in
getting Howard out of the way. When Howard camdram New Zealand there was
a balance of £137s. due to him, which he wouldtake because Mr. Jones would not
pay him for sixty days grog at nine pence per ddych he alleged was due to him.
On the 26th March he called, in company with a ingdouse keeper, named
O'Grady, for his money, and as the witness had B8lys. in cash in the house, he
gave him a note for £10 payable three days aftes#tiling of the whaling ship Pilot,
by which he understood that Howard was going tb dde was aware that Howard
was a witness against Palmer, but it never occutoethim that he was acting
improperly. The witness assigned as a reasonivarggthe note, that in consequence
of having purchased the whaler Caroline, he had deawing heavily on his banker,
and did not know whether he had any cash in thé&.bar. Jones also stated that at
the commencement of the sessions Davison told hanit Mr. Palmer would give
him a little money he would keep out of the way.
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A lodging-house keeper, nam&@GRADY , corroborated Mr. Jones's evidence,
and stated that Davison when having dinner at dissé one day, stated that if Palmer
would give him a little money he would keep outtw way.

The Attorney-General said, that on this evidemee was unable to give the
depositions of Howard and Percy in evidence, andtrdose his case.

Mr. a'Becket submitted there was not sufficienidence of the cause of death to
send the case to the Jury, but His Honor refusedttmraw it from the Jury.

The prisoner's defence was that the charge veate im malice.

His Honor in summing up, commented on the suspg circumstances under
which Howard left the colony, whose evidence wasnasessary to clear the
prisoner's character, as it was for public justice.

The Jury retired for about half an hour, andmetd a verdict of Not Guilty.

Mr. a'Becket, who, with Mr. Foster, were retairfer the prisoner, applied to his

Honor to commit Davison for perjury, as he had beeniradicted both by Jones and
O'Grady, but his Honor said he had formed his opinion, and declined to commit
him.
This case was also recorded in Burton, Notes of Criminal Cases, vol. 36, State Records of
New South Wales, 2/2436, p. 39. See also Australian, 22 May 1838; Sydney Gazette, 22
May 1838. Both of these newspapers reported that Mr Forster for the defendant objected to
the evidence of Davison being admitted, on the ground that he was convict attaint. The
Australian gave the best account of this:

When a witness (Davidson) was called, Mr Forster, with whom were Mr A'Becket, and Mr
G.R. Nichals, for the defence, took an objection to his eligibility as a witness, he having been
convicted of felony in the Colony, and transported to a penal settlement. The learned Judge,
in over-ruling the objection, observed that this question had already been argued, and it had
been solemnly decided upon by the court that he was an admissible witness, whose
testimony of course would go for what it was worth, but still he was a competent witness. His
Honor observed that by the rules of court, he had been placed in a singular situation for a
length of time by that decision, which the court was bound to abide by. When the point was
argued, two of the learned Judges (Mr Stephen and the present Chief Justice) were opposed
in opinion to Mr Forbes, with whose opinion then expressed, he (Mr Burton) perfectly agreed.
There was this anomaly therefore in the Supreme Court for some time. Two of the judges
opposed in opinion to an established precedent, and to the third Judge. The precedent,
however, was established, and he (Mr Burton) was bound to acknowledge it. It would be
competent for the defence to get the fact of his conviction from the witness, if that in any way
affected his testimony.

The reference was to R. v. Farrell, 1831; and see R. v. McCabe, 1833; R. v. Gardener, 1829.
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SYDNEY GAZETTE, 19/05/1838

Supreme Court of New South Wales

Willis J., 11 May 1838

DANIEL MALONEY , was indicted for the wilful murder offIMOTHY
MAHONEY alias THOMAS MAHON, by stricking him on the head with a pick-
axe, at Hassan's Walls, on the 20th April.

JOHN DAVIS - | am a prisoner of the Crown; | was at the Ha'ss&Valls ironed
gang, where | remained nine months; the prisoner tivare about two months; there
was a person named John Mahoney there; there weeers of us at work getting
stone for the road; the prisoner was about foudy/ftom me, and came within a yard
and a half of me; | saw Mahoney picking up a stamel, as he was rising, the prisoner
Maloney drove a pick into his head; they had hadjunarrel of any kind; | called to
SCARROTT who was very close to me to take him to the seriteywas seized by
me and another man the pick taken out of his h#meman fell the instant he was
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stuck with the pick; he made two blows at him, boththe head; the man was lying
on the ground when the prisoner struck him the rsg¢dmlow; we took him to the
sentry; the prisoner said he was tired of hisfliten the usage he got, and was sorry
he did not kill half a dozen; the prisoner was ghed for neglect of work two or
three days before; he received fifty lashes onbtteech; the prisoner was not fit to
work, his feet were all cut with the irons.

The prisoner declined asking questions.

By a Juror. - The prisoner was not drunk; heldc@et no liquor; he might be drunk
from hunger; we do not get out rations properlyyéf did we should have enough.

By the Attorney General. - Our proper ratiorsé&ven pounds of flour, three and a
half pounds of maize, and seven pounds of meatek;wehen the ration comes to us
there is not four ounces of meat; there are a gonady messengers and watchmen
walking about, and the cook gives it to them; iegdhrough about twenty hands
before we get it; the meat is given out daily bg Herjeant, who hands it to the cook
and delegate; the delegate is a prisoner who a&tendee the meat properly served
out; we take it in turns; there are two wardsmertday up the rations; there are
fifteen or sixteen men out of irons who draw ragi@ong with us; they get theirs cut
off before ours is put into the boiler; the cookes them the best of the meat, and
when it is cut off there is little but bones lefte don't get our full complement of
flour and maize; it is concealed by the cook andgte; | was delegate once myself,
| took none; I could tell by the difference in tfaions that other delegates must have
concealed it; | never saw anybody take it; Captaa&ins ought to look after our
rations. (His Honor apologised to the jury foritekup their time in a matter not
relevant to the issue, but the witness having nthel€harge publicly, these questions
had been asked that it might be enquired into.)

RICHARD SCARROTT . - | have been in the ironed gang at Hassan'ssVdalbut
two months, | knew Mahoney, | do not know his diais name; | saw the prisoner
leaning over Mahoney after he was killed; | caulgbld of the prisoner and pulled
him away; | saw the pick in his hand a few minutefore but did not see it then; |
brought the prisoner away and some of the meneag#ing cried out murder; the
prisoner never spoke, but on the road said it veaone he wanted but half a dozen;
the wounded man was taken to the hospital.

WILLIAM YOUNG . - | belong to the ironed gang at Hassan's Walsgw the
prisoner strike Mahoney with this pick; Mahoney veasrying stone; they had a few
words a day or two before that; they had no wonds;t| was three or four yards from
them; he struck him a second time when he was dbenyas seized by Davis and
Scarrott.

JOHN YEADEN, private in the 80th Regt. - | recollect the dayphdney was
killed; | believe his name was John Mahoney; | wastry over the gang and went to
the rear; whilst | was there | heard the prisorsarging that Maloney had killed a
man; | came up and saw the prisoner in charge ofsDend some others; | ordered
the other sentry to take charge of the prisonertakd the gang home and | would
stop with the deceased; as soon as the other smattghed the gang away and the
prisoner with him, | went to the deceased anddiftém up and he said ""Yeaden
what's the matter;" | told him Maloney had struaklon the head with a pick, and he
said “"Oh God why did he do that, | never spokeoadvio him, | thought it was a tree
had fallen on me;" the overseer came with some ameinwe tied up his wounds and
took him to the stockade and afterwards to the itispafterwards saw him dead.
The Court was now kept waiting upwards of an haurbr. Reid, who could not be
found.
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CaptairlNATHANIEL KAINS . - | recollect Mahoney being killed; his name et
warrant was Thomas Mahoney alias Timothy Maher;aw shim after he was
wounded; he had a hole in his head as if madefigka the head was opened by Dr.
Reid; there was a hole about the size of half avercand several pieces of skull
which must have been broken off by a blunt instminthe prisoner told me he was
tired of his life, and seemed to try to appearafutis mind.

Cross-examined. - | asked the prisoner why liedume it; he said he was tired of
his life; | told him he should be tried, or suffey the laws of the country.

The prisoner said nothing of consequence irdbfence, but called two men from
the stockade who knew nothing of the circumstabeg,said that the prisoner had
undergone a deal of hardship in the ironed gang.

Before proceeding to charge the jury, when tbarChad been kept waiting for Mr.
Reid about two hours and a half, His Honor said Rirhad been guilty of such gross
contempt that he was determined to punish him séyeand he therefore ordered that
Assistant SurgeodOHN REID, of H.M. 80th Regt. be fined £20, and be imprigbne
in Sydney gaol for two months.

His Honor told the jury that if they believedetfacts sworn to, there could be no
doubt the offence amounted to murder. The juryhavit retiring, returned a verdict
of guilty. His Honor immediately passed sentenicéeath upon the prisoner.

See also Sydney Herald, 14 May 1838.
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CJA, 4/266, 12/05/1838

CORONER’S INQUEST. - On Tuesday, an inquest wald lupon a man named
THOMAS SPRING, who died in the hospital the previous morningagdpeared that
about seven weeks since, deceased had a row witlara called“BIG-NOSED
JACK,”, for no other name could be elicited from the e$ses, during which, he
received a blow on the back of his head from aesttnom the effects of which he
gradually declined in health, until he was remot@dhe hospital, where he expired.
The inquest adjourned until Wednesday, when a warm@as issued for the
apprehension of “Big-nosed Jack.” There the ma#sts at present.

On the same day, an inquest was held at thea@oakPitt-street, upon the body of
ELIZA GLINN , an assigned servant to MIGLEWITT , who died suddenly that
day. The jury returned a verdict of — Died by thsitation of God.

Same day an inquest was held at the AlbionNarket Wharf, upon the body of an
aged man, who expired in a boat while being broérgith Lane Cove to the Hospital.
Verdict — Died by the Visitation of God.

On Wednesday, an inquest was holden at the BahGrapes, King-street, on the
body of JAMES ALLEN , a prisoner of the crown, attached to Goat Islavith died
while being brought from thence to the Hospitaledby the Visitation of God.
MURDER. - On Monday, a man employed in the ganh@aramatta, murdered
another who was at work alongside him, by thrustngeedle, which is used in
blasting, into his head.

LAMENTABLE OCCURRENCE. - On Wednesday, as MOHN HUMPHREYS,

of the “Billy Blue,” Grose’s Wharf, was driving ihis gig down Bathurst-street, the
horse took fright and darted off at a furious rateturning into his gate, Humphreys
foolishly threw away the reins and jumped out, mind which he pitched head
foremost on some scantling which lay on the road, &as killed upon the spot, his
head being literally split open.
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Yesterday afternoon the mortal remains of NHN HUMPHREYS, of the
“Billy Blue” public-house, and a timber merchanthevmet his death by jumping
from his gig at his own gate on Thursday, were eged to their last resting place ---
the tomb. The body was preceded, carried andwellbby members of the body of
the Independent Lodge of Odd Fellows, to which ©rthe deceased belonged;
numerous private friends also followed, amountingthe aggregate to about one
hundred. The procession moved from the residehtteeadeceased about the hour of
four o’clock, headed by the Town Band, consistifidgonrteen instruments, playing
the dead march of Louis 16; and the Officers oflitbdge with banners displayed. A
numerous body of persons were in attendance tesstthe imposing spectacle.
ACCIDENT. - On Wednesday morning, a young bogmed CARTWRIGHT ,
was dreadfully scalded by pulling a tea kettle cdlding water over himself during
the absence of his parents. His recovery is questile.

SYDNEY HERALD, 14/05/1838

Supreme Court of New South Wales

Dowling C.J., 10 May 1838

JAMES COOK was indicted for the wilful murder of an aboridinative, to the
Attorney-General unknown, by shooting him at Mrllldastation, near Lake Bathurst,
on the 7th February.

The death of the black in this case appearepiie accidental. The deceased and
the prisoner were on excellent terms, and the peisin joke levelled a loaded gun at
the black fellow, which went off and killed the onfunate man. Mr. Hall, the
prisoner's master, said they were all on excellerths with the blacks, who were
quite satisfied it was accidental. Not guilty.

See also Australian, 19 May 1838; Sydney Gazetfe,May 1838; Dowling,
Proceedings of the Supreme Court, Vol. 150, StaeoRIs of New South Wales,
213335, pp 34-44. According to the latter, theoAtey General argued that there was
no distinction between black and white in the egethe law. The primary witness,
JOHN CORBETT, said that two Aborigines came to a hut whereegethiem. Cook
was in another room when he shot the victim, andred that he had not known that
the gun was loaded. There was no trouble withridkives at the time. Corbett
testified that Cook had not attempted to run awayl had always treated the
Aborigines with kindness.
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SYDNEY GAZETTE, 19/05/1838

Willis J., 12 May 1838

Mr. Assistant SurgeoREID, appeared on the floor of the Court and tendered a
affidavit of facts in explanation of his not appegrin Court the previous day. The
affidavit stated that Mr. R. arrived from the Ingerin the morning, and immediately
hastened to the Court, where the Crown Solicitmegaim a short leave of absence
for the purpose of taking some refreshment, uporchvhe went to his lodgings
where he was seized with a sickness and kind pbsfwccasioned by the fatigue of
the journey, under the influence of which he feleap and did not wake until past six
o'clock. Mr. Reid, who appears to be upwards gfysyears of age, in answer to
questions from His Honor, denied most positivelgitthe had tasted either wine or
spirits that morning. His Honor said he was botmbelieve the facts stated by Mr.
Reid, and as it appeared that his remaining fromrCaevas not the effects of any
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impropriety on his part, but was caused by an &stitb which all persons are liable,
he should direct the penalty he had ordered tonBieted the previous day to be
remitted, but had not Mr. Reid purged himself of tontempt it would have been
enforced. His Honor said he wished it to be distynunderstood, that the rank of a
party guilty of contempt in disobeying the processthe Court will make no
difference, except in the excess of punishmenttherhigher in rank the party may
be, who is guilty of contempt, the heavier shallfh& punishment. Mr. Reid then
withdrew.
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CJA, 4/268, 19/05/1838.

CORONER’S INQUEST. - On Thursday an Inquest wald lat Mr. Cunningham’s,
“Bunch of Grapes,” King-street, on the body of atevman namedOHN HALL ,
who died in the Hospital that morning. It appeatteat a few days ago, while on the
Queen’s Wharf, he was seized with a swimming intbad, fell and fractured his
skull, which caused his death. The Jury returnedrdict of “Died by the visitation
of God.”

Another Inquest was held on Thursday, at theettivg Gun,” Cumberland-street,
on the body oDAVID DONOVAN . Deceased was the owner of some drays, and
had a few days previously hurt himself while busadut them; he subsequently took
cold, and was afflicted with Titanus, which cau$esideath. DrRUSSELL having
given a return to this effect, the Jury returnaealict of “Died from lock jaw.”

Mr. PALMER having been acquitted, at the Supreme Court,h®emturder of the
boy at New Zealand, the Crown Solicitor has dedipeoceeding with the case which
was before the Police for getting the witnessesaduthe way; the result will be a
prosecution againf2AVIDSON for perjury.

CJA, 4/469, 23/05/1838.

CORONER’S | NQUEST. - On Friday an Inquest wakl fs the “Evening Gun,”
Cumberland-street, upon the body of an infant aigesl months, namedAMES
TURNER, who died in consequence of turning round in beg which his face
became entangled in the sheet and suffocation dnadnéch having been certified by
Dr. RUSSELL, the Jury returned a verdict to that effect.

CJA, 4/270, 26/05/1838.

CORONER’S INQUEST. - On Wednesday an Inquest nedd at the “Shamrock”
public-house, King and Clarence-streets, upon teylof a man namedAMES
HAMLAN , who had been for some time ill, but had died sumiidthat day. The Jury
returned a verdict of “Died by the visitation of &b

CJA, 4/271, 30/05/1838

SUFFOCATION. - On Sunday morning the mate and eamsan named
MACDONALD were all the hands left on board the sBipathisla which was
undergoing the operation of smoking. Macdonald dmask, and wishing to obtain
more grog he took off the companion hatch, in apégmy to get down which it is
supposed he smoke overpowered him and he felthetdold. Upon the mate seeing
the hatch open and missing Macdonald, he suspedtathad happened, and lowered
himself by a fall at the risk of his life into thHeld, where he found Macdonald in
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violent convulsions; he made the fall fast to hamg getting him on deck hoisted him
up a lifeless corpse.

On Saturday evening, a drayman, narédlLIAM PINKER , was riding upon
the shafts of his dray in a state of intoxicatinrMarket-street, when a child, named
CAINS, playing in the road, was knocked down by the Wwhehich passed over its
head, and seriously wounded it. The child is sioae of danger. The carter was
taken to the Police Office, and fined five shilnfipr being intoxicated.

SUPREME COURT.

(Before the Chief Justice.)

Monday. - GEORGE COMMERFORD was indicted for the wilful murder of
MATTHEW THOMPKINS , at Deep Creek, near Port Phillip, on th& Becember.
The prisoner pleaded Guilty, and sentence of deathpassed on him, ordering him
for execution this morning, his body to be buriethi the walls of the prison.

CJA, 4/272, 02/06/1838.

EXECUTION. - On Wednesday morning, the utmostaitgrof the law was carried
into effect upon the person GIOMMERFORD , who pleaded Guilty on Monday lat
to an information filed against him, for the wilfalurder of constabl@ OMPKINS ,

at Deep Creek, near Port Phillip, on th& 80 December last, at which time he was in
custody of Tompkins, another constable, and a aetgef the 88 regiment, having
been sent from Sydney for the purpose of pointingtbe remains of seven or eight
murdered men, whom he had alleged, himself andngpaaion namedIGNUM ,
had murdered. The surviving constable had beguattiked to procure something
they had left at their last encampment, and dedeass employed making a fire, the
sergeant had incautiously placed his musket ogrtvend, when Commerford seizing
his opportunity seized upon the piece; Tompkins wassolute and well conducted
man, and notwithstanding the threat of the murdeéhat he would shoot him,
attempted to close, when the contents of the pi@degavy charge of slugs, passed
through his body. The sergeant hearing the repioitt came from the bush, when
Commerford having possessed himself of the muskieictwhad belonged to
Tompkins, presented it and threatened to shoot thiensergeant finding all resistance
useless could not prevent Commerford taking thehbusde subsequently gave
himself up to Mr.EBDEN’S overseer. Being a Catholic, he was attendedsiriasit
moments by the Rev. MM'ENROE . He made no public confession, and every
preparation having been made the drop fell andsthe of the murderer ascended to
its maker. His body was buried within the precnet the gaol.

CJA, 4/273, 06/06/1838.

On Wednesday a child of MDENT'S the house and ship painter, Windmill-street,
approached too near the fire, when its clothes ichately ignited; the mother in her
anxiety to extinguish the flames was envelopedénliurning element, and the father,
who was fortunately present, in his exertions tbqui the flames, so dreadfully burnt
his hands, that he was mad for some hours owitigetatensity of his anguish.
CORONER’S INQUEST. - On Saturday an Inquest weld bt Mrs. Barne’s public-
house, in Gloucester-street, on the body of a searamed]JAMES MASON, who
came to his death by poison. It appeared in ecelémat on Friday he procured some
arsenic, about a quarter of a pound, which he pédaiuipon the plea of poisoning rats.
This destructive mineral he mixed with beer anchkirid Medical aid was promptly
on the spot, but it was useless - he expired iatgigony. The Jury returned a verdict
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that the deceased had destroyed himself while lagpuunder temporary
derangement.

CJA, 4/274, 09/06/1838.

BRYAN FLANNIGAN , for the murder at Bathurst, ... ordered for Exemuti.. on
Friday the next 1Binstant.

There were ... received from the country yesterdayiwa Aborigine Blacks for
Murder committed in the neighbourhood of Welling\éalley.

POLICE INCIDENTS. [see 4/264]

MARY [GROOM] - Oh, yes your honour, but poor Bob is dead nowowded the
other day — sad affair. [see 4/264, 05/05/1838]

CJA, 4/276, 16/06/1838.

EXECUTION. - Yesterday morning the four unhappynm&LANIGAN and
MALONEY, for murder; ... andROBBINS for a robbery and attempt of rape at the
North Shore, underwent the extreme sentence ofathie at the common place of
execution; their conduct up to the moment of teeit from this life was marked with
a sense of feeling approaching to a future anetbktipe which we have seldom seen
displayed on such melancholy occasions. They vegtended by the Rev. Mr.
M’ENROE, to whose religious instructions they appearegdy the greatest and
most devout attention. We cannot pass this avdtdstrophe without lamenting, that
the public executioners are not more expert inrtheenviable situation. It is a
glaring fact that the writhings of two of these mencasioned by some neglect was,
we will not say disgusting, but shocking in thererte.

CJA, 4/278, 23/06/1838.

CORONER’S INQUEST. - An inquest was held on Thass morning, at the
“Bunch of Grapes,” King-street, on the bodyWiLLIAM DART , a free man, who
died in the Colonial Hospital on the previous ddy matural causes. Verdict
accordingly.

Another inquest was held on the same day asahee place, on view of the body of
Mr. CHARLES NYE, late a clerk in the Colonial Secretary's Offieého died in the
Hospital on the previous evening. It appearedttiteceased had of late been much
addicted to the excessive use of ardent spirith,cemSaturday last he was removed to
the Hospital in a state of great exhaustion, lalmguunder internal disease. The jury
returned a verdict of “Died by the immoderate usardent spirits.”

A DREADFUL SCENE AT CABRAMATTA: assigned servarto Mr. Bull,
fractured skull, left lying in the bush, discoveriadhe morning ???

CJA, 4/280, 30/06/1838

CORONER’S INQUEST. - An Inquest was held on Thagsmorning, at the house
of Mrs. MORLEY , Dove and Olive Branch, Church Hill, on the bod\HARRIET
CURSTON. The sudden death of this unfortunate woman ede@bnsiderable
excitement in the neighbourhood, from its awful dewhess, and her husband, an
impotent old man, was charged with her murder. olighout the evidence given it
appeared that she was very much addicted to dgnlkind was last seen alive on
Tuesday evening, by a man nanf’ddDREWS, who lived on the premises. Andrews
subsequently heard her making use of violent espres, to which it appeared she
was addicted when in a state of intoxication. Mience being proved, the jury, after
a patient investigation, and by the direction of¢ fBoroner, returned a verdict of
“Died by habitual intemperance.”
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CJA, 4/281, 04/07/1838

INQUESTS. - Aninquest was held on the body of MIHARLES BURNEY, late
clerk in the office of Messrs. Chambers and Thurlomho died of apoplexy,
accelerated by poison. Verdict accordingly.

Another inquest was held on the bodwdiLLIAM CLUTTON , who was killed
by falling out of his cart, the off wheel passingeo his head. Verdict, Accident
Death.

The body of a female Immigrant by téestminsterwife of NELSON MORRIS,
who died on board that vessel since her arriva§ laaded at the jetty on Monday,
and conveyed to the Protestant burial ground f@riment.

CJA, 4/283, 11/07/1838

CORONER’S INQUEST. - Aninquest was held on Mond®rning at the house of
Mr. MILLER , “Blue Posts,” Clarence-street, on the body@t EN SMITH , who
came to her death about half-past two on Sundayingrproduced by a fall from a
step-ladder, in consequence of which a haemorrlemgeed. Verdict — Died by
Suffocation.

The funeral of the late MIHENRY RUSSELL, of Pennant Hills, took place on
Sunday last. The procession moved from the res@eri Mr. JOHN TUNKS,
Parramatta, to the church, and was followed by meraus circle of relatives and
highly respectable friends. The death of this unfeate man was premature and
unexpected. On Thursday afternoon th2ifistant, he was returning home from
Parramatta to his family, with his cart and a yotngse, the horse being restive came
in contact with a stump and upset the cart, andhftbe injury he received, the
unfortunate man died. Mr. Russell was unusualgpeeted, and the neighbours of
Pennant Hills have lost a sincere friend and brothe

MURDER AT PORT MACQUARIE. - Just as tiWilliam the Fourthwas leaving
Port Macquarie, information was received at theid@oDffice, of the murder of a
prisoner in the Iron Gang, nam@&MNTONIO , by another prisoner in the same gang.
We have not received any particulars, but we unaedsthat the deceased was killed
by a shovel being thrust into his head.

Yesterday a party of five male and one female regeived into the gaol for trial
from the interior, amongst them, two for wilful nar.

There were also received from Newcastle andlitierent Benches on the Hunter,
last night, seven male prisoners for trial, onevbich is a soldier of the Z8regiment,
for rape.

CJA, 4/285, 18/07/1838
Up to the hour of going to press there has no isgbeen held on the body of the
child [McCANN] found at one of the wharfes under peculiar cirdances.

CJA, 4/286, 21/07/1838.

CASE OF EXTRAORDINARY DISTRESS. - An inquest wasld on the body of
the child found at one of the wharfs on Wednes¢gy reported in our last); from the
evidence given, it appeared that the father ofctiitd’'s name iSMcCANN, one of
the unfortunate “commuted pensioners”; that hisswidd been put to bed of a seven
months child, which died shortly after birth, ate tunfortunate man not having the
means to pay the churchyard fees, was driven to ntieerable, the unnatural
alternative, of interring the body where it wasridu Such was the appalling distress
in the miserable residence of this poor man, thatBlRENNAN, to his credit, gave
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£1 towards the family's relief. The surgeon aleatdbuted; and, we believe, several,
if not all of the jury.

ACCIDENTAL DROWNING. - A woman namedLIZABETH PEARSON was
found drowned on Thursday morning last, about te@mutas after she had fallen into
the water near MrWILSHIRE'S slaughter-house, Darling Harbour. Although a
doctor was immediately on the spot, and every renagaplied to restore suspended
life, every effort of the medical gentleman failedhe old woman had placed a tub at
the water’s edge, and it was supposed that shdaleced herself while attempting
to lift it up, and could not recover her equilibmu

CJA, 4/287, 25/07/1838

INQUEST. - An inquest was held on the body BfIZA [ELIZABETH]
PEARSON, at the “Light House,” public house, in Susseesty who was found
drowned near MMWILSHIRE’S slaughter-house, Darling Harbour, on Friday last.

CJA, 4/289, 01/08/1838

INQUESTS. - On Thursday evening an inquest wad hpon the body of a child
named[MARY A] WALTON , at MrsCOLE’S Public House, Prince-street, which
was found in its father’s house on the previousmmgy burnt so severely as to cause
almost instant death. It appeared the mother &tdhér child upon a chair close to
the fire while she stepped out for a few minutesd @n her return, found her
offspring in the deplorable state alluded to. Jumy returned a verdict of accidental
death by burning.

An inquest was held at the “Bunch of Grapesjhg<street, on Saturday last, on the
body of a young child namedNN WELCH [may be JANE WALSH?], lately
attached to the Roman Catholic School, who had beeasived into the General
Hospital on Friday last, where her mother was pigechito remain as nurse. It
appears the child had been indisposed through ffeet® of cold for several days
previous to going into the Hospital, and it wasysuged that previous to this the child
had not received proper attention. The Jury refira verdict -Died by the visitation
of God.

At the same time and place, an Inquest was Ungtsh a man of coloyOSMAN?],
formerly a seaman on board the bardlieabeth from India, namedtHOMAR , who
had been received into the General Hospital orFtigay, while labouring under the
effects of cold, of which he died on the Saturdayrmng. Verdict —Died by the
visitation of God.

The three following inquests were held on Mondagrning, at the sign of the
“Bunch of Grapes,” viz. -

On the body of a man of colour, another of tteswcof the barqué&lizabeth named
SABUDAN, who had been received into the Hospital in consage of a violent cold
caught a few days ago, of which he died on Saturdglyt. Verdict —Died by the
visitation of God.

The second Inquest was on the body of a femalelofic, ASSEN [HASSAN], the
boatswain’s mate’s wife, of the above mentionedjbey who was likewise received
into the Hospital, and died about the same timerd¥t —Died by the visitation of
God.

The third Inquest was on the body of a man na@@&HN SIMPSON, who
formerly lived in Castlereagh-street. It appedied deceased had been received into
the General Hospital on Friday last, while labogrimder the influence of a most
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violent cold. Shortly after his arrival it turneéd Tetanus of which he died on the
Sunday night. Verdict Bied by the visitation of God.

SYDNEY GAZETTE, 04/08/1838

Supreme Court of New South Wales

Burton J., 1 August 1838

(Before Mr. Justice Burton and a Military Jury.)

ANN MACINTOSH was indicted for the manslaughter of her infantdghon the
29th April last, at Castlereagh. The prisoner masssigned servant[*] to a settler at
that place and was in the family way. The dayrdir confinement she procured a
bottle of rum which she drank and while in a stateintoxication the child was
smothered by her. His Honor in putting the casthéojury, remarked, that although
the prisoner had been morally guilty, no wilful &eid been proved against her. Not
Guilty.

See also Sydney Herald, 6 August 1838; AustraBaAugust 1838. This case was
also recorded in Burton, Notes of Criminal Casead, 86, State Records of New
South Wales, 2/2436, p. 70, Burton noting thatwhae a convict assigned to work for
her husband.

[*]Convict assigned to a private master or mistress

Decisions of the Superior Courts of New South Wal&88-1899; Published by the
Division of Law Macquarie University

CJA, 4/290, 04/08/1838
INQUEST. - On Tuesday afternoon an inquest wdg aethe “Bunch of Grapes,”
King-street, on the body afOHN FERGUSON, who died in the General Hospital.
It appeared that deceased had returned to Sydoey Norfolk Island with between
£200 and £300, at which place he had acted as iBtegretent of Works. Since his
return to Sydney, about three months ago, he hednbe very intemperate. The Jury
returned a verdict — “Died from the effects occasm by the excessive use of ardent
spirits.”

Another inquest was held at the “Blacksmith’sm&r Windmill-street, on the body
of GUMAN, a Lascar seaman on board tlaely Hayes. The verdict returned — Died
by the Visitation of God.

SYDNEY GAZETTE, 07/08/1838

Supreme Court of New South Wales

Dowling C.J., 4 August 1838

(Before the Chief Justice, and a Military Jury.)

JOHN JONES, late of Liverpool, labourer, stood indicted fovetwilful murder of
THOMAS DAY , at the South Creek road, by beating him ovehted with a piece
of wood, on the 3rd of June, and causing divers ndsuand bruises whereof he
lingered until the 16th June, and then died. TherAey-General, in stating the case
to the Jury, observed that the quarrel which ledheomurder of the deceased man
(Day) originated through that bane of society - rumihe prisoner, deceased, and
several other convicts had assembled at the hduseatorious sly-grog seller named
STEPHEN EDWARDS, and after leaving, the circumstances which ledth®e
present enquiry occurred. The Chief Justice heegrupted the Attorney-General, by
telling him that the indictment was defective, drahded it over to him for perusal.
The Attorney-General read it over, and acknowledgéd be so, and begged to have
it quashed. His Honor then discharged the Juryeumlat indictment, which was
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forthwith amended. The error consisted in theifigabf the Attorney-General (in the

capacity of the Grand Jury), that the prisoner dahd kill and murder, omitting the

name of the deceased person. Mr. Foster, who eggpem behalf of the prisoner,

submitted the information could not be quashed dffte jury had been sworn in, and
the trial commenced. The Attorney-General contdrttiat it did not matter whether
the trial had commenced or not, but it was compdteat the information should be
quashed if it was of such a nature that the junyidmot found a verdict on it. The

information charged the prisoner that he did kidlanurder, but did not state whom.
His Honor observed it was evident no jury couldrfdwa verdict on that information;

but he would reserve the point, if Mr. Foster thaoui important. The indictment

having been amended, and the jury again sworrheptisoner was arraigned, and
the case proceeded. The first witness called was:

BERNARD REYNOLDS, who deposed that, on the 3rd day of June lasydsean
assigned servant to the Male Orphan School, arpod as also the prisoner and the
deceased. On that day twelve or thirteen assigaeadnts assembled at the house of
a man named Stevie, a free man, living at the sidbe road, near Mr. Bull's. They
had some grog there, for which witness paid the'snaife with money he collected
from the rest of the party. Witness had got grogre twice before. Day, the
deceased, was a bullock-driver to the Orphan Sclaodl the prisoner was baker. On
that evening a row took place, after leaving Steyien the road near Mr. Bull's. The
party had been at the grog-house before that,anafternoon; they returned home
shortly after sun-down, and returned again in theneng - the deceased, the prisoner,
and several others were thereMiCHAEL GLYNN, JAMES DAWSON, and
JOHN BROWN, all servants of the establishment. The partyaiagd drinking until
about eleven o'clock, when they left. They hae fiottles of rum between them. On
the way home, when near Mr. Bull's the prisonecedsed, witness, and Glynn were
walking together - the prisoner and the deceased (Day) were first; some words
arose between them respecting a man named Pattghea assigned servant of the
establishment; the deceased said Potter was ag;-athal he would pay him off for
jacketing him to his master; the prisoner repliextté? was as good a man as any
there, and he was not there to answer for him#edf:deceased then said to Glynn
“you are as big a dog as he is," and struck tiseper with his fist in the eye; the two
then closed, and had some falls together. Witnassstanding behind, and did not at
first interfere, but when he saw the deceased Imagtisoner on the ground, he went
up to pull him off; the deceased then put his haader witness's legs, and threw him
down, and while he was on the ground he kicked ihithe groin. Witness laid on
the man, and could not move; he was not drunkwast sensible, they had all been
drinking, the deceased seemed most drunk. Whileess continued lying on the
man the rest went away, except the deceased, whd by talking to him. While he
was there two of Mr. Bull's assigned servants campe and asked what was the
matter? Witness told them he had been kicked byd#éceased; the deceased was
standing there, and said if he had done so he orag fr it. After witness had been
lying on the ground bout ten minutes or a quartemohour, the prisoner Dawson and
Glynn returned, and the latter asked them (witrsex$ the deceased) to return, but
witness said he was not able. At this moment widgReynolds) was lying on the
broad of his back he hoard a scuffle, and someremarked that Day was killed;
witness was on the ground, and could not see wtwtreed, and he could not get up
on account of the kick. After a short time he sdoéed on his side, and saw the
deceased lying on his side, and the prisoner stgrdose by; he said nothing; some
of the others said it was not the hurt, but thedf of the drink that effected the
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deceased; one of them (Campion) said, the pridoaerstruck the deceased; witness
did not notice what reply was madeAMPION also said something about a stick;
witness did not see any near; Glynn observed itavasacherous blow, but witness
was not certain whether he alluded to that blowherone that had been struck by the
deceased previously. The deceased could not spethle time, but after a time he
partly recovered, and got up and walked away; wgrend the prisoner assisted him
as far as they could. The deceased wished to idedtawn, ad recognized the
prisoner, and made a rush at him. The deceaseteftas the road.

JOHN BOWLEY , assigned to Mr. Bull, deposed, that on the evgmnquestion
he had been drinking at the house of Stephen Eduvtre prisoner, the deceased, and
several others were there. No quarrel occurrgtarnouse, which they left between
ten and eleven. A quarrel occurred after witnesd parted from the rest. When
witness afterwards came up, Reynolds was on thangroand the deceased (Day)
standing near; the prisoner and Glynn came up, rGigsked him to go home;
Reynolds said he was not able. At that momenptis®ner struck Day with a stick;
it was a sapling (the stick was produced and ifiedti the sapling so called was
either a young gum tree, or a limb of a large otn&as about six feet long, and at the
thick extremity about nine or ten inches in circemsince). Witness did not see the
stick in the prisoner's hand until the deceasedamathe ground; witness' mate called
out to him to catch the man who killed him; thespnrer ran away with the stick
which he dropped a few paces off; he (Bowley) rieraim, and brought him back,
and picked up the stick, which he afterwards thewer a fence. Campion was
talking to Day at the time he was struck. The gres said nothing when he was
brought back. The deceased continued lying omgitbend about half an hour; he was
taken up by Reynolds and the prisoner, and theigtadshim to walk, which he was
not well able to do.

MATTHEW CAMPION , assigned to Mr. Bull stated, that he had bedfdatards
house that evening, but was not present when taeegjlcommenced, witness saw the
blow struck; when witness went down to the road deeeased was standing there,
and showed witness some witness some marks orhbidders where he had been
bitten; Jones was not there then; he came up iatabquarter of an hour with Glynn;
Glynn asked Reynolds to come home; no words orrguaccurred between Jones
and Day at the time, but the prisoner took a stiokn behind him, and struck the
deceased on the side of his head, and knockeddwn;dJones said nothing before he
struck the blow; the deceased could not see Jaresg up (witness identified the
stick); witness called out to Bowley to hold the mierer; had had three glasses of
rum.

JOHN BULL proved the finding the deceased in the road abmht o'clock the
next morning; his attention was attracted to himthwy barking of his dogs; his head
exhibited several wounds, and appeared in a b&et s&awas cold and shivering, and
was insensible.

Dr. HILL , of the Liverpool Hospital, deposed, that the @see was received into
the Hospital on the 4th of June, and lingered uhé&l 16th, when he died. There was
a contused wound on the right side of the head,aantbre severe contusion on the
left. On opening the head after death, witnessodisred a large quantity of
extravasated blood on the brain caused by exteiadence, in his opinion caused by
the blow of a blunt instrument, similar to the ktiroduced; the deceased remained in
a state of insensibility while in the Hospital.

The prisoner said nothing in defence, but callédhael Glynn, who deposed that
the prisoner did not walk above twenty yards dfiethad been struck by the deceased
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before he returned, when the deceased again atdmptstrike Jones, but the latter
avoided the blow, and he fell on the ground, aad Jones did not strike Day, who he
said was a very violent man in liquor.

JAMES DAWSON was called; he had seen no blow struck, but hetlsayprisoner
standing near with the stick in his hand after Deag on the ground; he did not think
the prisoner could have been away more than a mmuso before he returned.

Mr. SADLER, of the Male Orphan School, and Mr. Weston, theveéoor of
Carters' Barracks, were called to give the prisenenaracter. They described him as
a man not violent when under the influence of drimkt argumentative.

His Honor in charging the jury directed them donsider chiefly whether the
prisoner had had sufficient time after he had starck by the deceased to deliberate
before he returned and struck the blow (if theyensatisfied that he had done so), or
whether he was still under excited feelings. Ty jfound him guilty of
“Manslaughter.” - Remanded. See also Austrafiafigust 1838; Sydney Herald, 6
August 1838; Dowling, Proceedings of the SupremerC&ol. 152, State Records of
New South Wales, 2/3337, p. 121.

Decisions of the Superior Courts of New South Walg88-1899; Published by the
Division of Law Macquarie University

CJA, 4/291, 08/08/1838.

MURDER. - The manJAMES MACMULLEN , for the murder of his mistress
ELIZA MACMULLEN , was tried yesterday and found guilty. We havweenéeard
of, in the whole course of our lives, such a basbamurder.

ACCIDENT. - On Wednesday last, MFTOHN THORN, (late Chief Constable of
Parramatta,) was stopped on the Razor Back Roasdgrmed men, who took from
him a considerable quantity of property, but re¢arto him two watches belonging to
his children. On the following morning when pagsthrough Sutton Forest, about
five miles beyond Berrima, his gig ran against aphef stones which overturned it,
and he was killed almost immediately. Mr. Thorrsveanative of the colony, and has
left a widow with a numerous family to deplore hiss. He had however, by his
industry amassed a large fortune, which will be teans of providing for them
through life. It is expected his remains will Iméeirred this day.

SUPREME COURT — CRIMINAL SIDE

Wednesday, Aug. 1, 1838.

Before Mr. Justice Burton, and a Military Jury.

ANN M’INTOSH was indicted for the manslaughter of her infanildchat
Castlereagh, on the Ypril last. It appeared in evidence that the atiad been
much neglected, in consequence of the mother’'d gpedness for drink. There were
no marks of violence. - Not guilty.

Before the Chief Justice and a Military Jury.

JOHN JONES, was indicted for the wilful murder of oleHOMAS DAY , having
on the & June last, struck the said Day several blows wighick on the head, of the
wounds from which he lingered till the ".6and died — guilty of manslaughter. One
of the witnesses name@dLYNN, having sworn that Jones never had a stick in his
hand, and did not, on the occasion above stateléle she deceased, the Attorney
General deemed it his duty to apply to his Honorcéonmit him for perjury —
committed.

CJA, 4/292, 11/08/1838
SUPREME COURT — CRIMINAL SIDE
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Before his Honor the Chief Justice and a Civil Jury

Tuesday, Aug. 7.

MICHAEL LEAHY stood indicted for the wilful murder of odAMES RYAN, at
Mudgee, in the Wellington District, on the 2d dayMay last. Deceased was an
assigned servant to the prisoner, and had six @thérappeared that the prisoner’s
wife had presented him with a son-and-heir, andde kindly master on most
occasions, thought he could do no less that giseséivants a sort of holiday, and a
little wine, &c., to make merry with. During theay the deceased had become
somewhat unruly, and refusing to obey the wishisfhaster (the prisoner), that he
should go into his hut, assaulted him in such dewio manner, as to render it
absolutely necessary for the prisoner to shoot inirhis own defence. After the
summing up, the jury, without retiring, returnedeadict of Not Guilty. — Acquitted.

CJA, 4/293, 15/08/1838
SUICIDE. - On Saturday morning last, a man nafjd&SEPH] HANMORE, a
bricklayer, at Ultimo, cut his throat, and almasstantly expired. The ill-fated man
went from his house after breakfast in apparenitihn@ad spirits, and nothing can be
conjectured as the cause for the rash act.

An old inhabitant name8ANDY CAMPBELL , residing in the neighbourhood of
Cumberland-street, was found drowned in a well amday morning last. It is
thought he fell in accidentally.

CJA, 4/294, 18/08/1838.

INQUESTS. - On Saturday morning last, an inqueas held at the sign of the
“White Horse,” George-street, on the body BHOMAS HOLDSWORTH , a
promising youth, between ten and twelve years ef agd son to Mr. Holdsworth,
grocer, &c. who came to his death by the fallingaoiall the evening previous, on
that plot of ground adjoining to the house of Mes&r and F. Wilson, Ironmongers.
The Jury returned a verdict of “Accidental death.”

On Sunday last an inquest was held at the digineo‘Horse and Jockey,” George-
street, on ondOSEPH HANMORE, who cut his throat with a knife on the morning
previous. It appeared that deceased had beenrlabawnder a depression of spirits
for some time past, occasioned it was conjectusethé falling off of his business, in
which, as a brick maker, he had formerly been ¥eetlo in the world. Deceased had
also latterly addicted himself to the excessive ofsardent spirits, or other equally
injurious liquids, and in all probability had putp&riod to his earthly career while
labouring under their influence. The Jury returaeekrdict of “Died while labouring
under a temporary fit of insanity.”

On Monday an inquest was held at the sign of'Rwyal Oak,” Miller’s Point, on
the body of one of the Lascar seamen belongingddtethusa Verdict — “Died by
the visitation of God.”

SUPREME COURT — CRIMINAL SIDE.

Thursday, August 10. (Before Mr. Justice Burton aridilitary Jury)

WILLIAM WORTHINGTON  stood indicted for the wilful murder oJOHN
SWANN, residing at Port Macquarie, on thé"lBine last. The evidence in this case
was strictly circumstantial; and as his Honor thauity possible the Jury might have
misconceived the bearings, he wished to impresdattteupon their minds. It was
remarkable that the prisoner had a “club foot”, d@ne foot-mark resembled it so
much that it would leave a strong impression oftguihe case being left in the hands
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of the Jury a verdict of guilty was returned, amhtence of death passed on the
unhappy prisoner.

CHARLES ANDERSON stood indicted for assaulting with intent to kdine
JOSEPH ANTONIO, at Port Macquarie, on thd'@ay of July. It appeared that the
prisoner had made the murderous attempt on theeutte because he conceived he
had been instrumental in sending several indiveltala Penal Settlement, and on
returning from the bloody scene addressed theofesie gang to which he belonged,
to the effect that he wished all of them would tak@mple by him and murder all
such b---y dogs when they happened to come witteir teach. The Jury returned a
verdict of Guilty. Sentenced to be transportediferto Norfolk Island.

AUSTRALIAN, 21/08/1838

Dowling C.J., 18 August 1838

JOHN JONES, indicted for murder, and found guilty of manslhtey, was placed at
the bar. His Honor in passing sentence, remarkatthe jury had, fortunately for
him, taking a very merciful view of the prisonecase, which was worked with a
malignity of heart, and a desire for blood, whiclould have warranted them in
finding him guilty of murder. There had been prbyva deliberation in the manner of
his committing the act, which shewed that his nmad been bent on shedding blood,
but as the jury had returned a verdict of manslgrginis life would be spared, but
only on condition of his spending the remaindehisflife in irons at Norfolk Island.
Sentenced to be transported for life to Norfollatsl. See also Sydney Gazette, 21
August 1838.

Decisions of the Superior Courts of New South Wal&88-1899; Published by the
Division of Law Macquarie University

CJA, 4/295, 22/08/1838.

ACCIDENTAL DEATH. - Mr. STEWART [GEORGE H STEWARD], son-in-
law to Mr. GARLING , was thrown out of his gig and killed, while retung to
Windsor from a ball given by MICOX at Hobart Ville, on Friday last. His lifeless
corps was found next morning on the spot whereag supposed he was precipitated.
An inquest was convened, and a verdict of accidelei@h was returned.

SUPREME COURT — CRIMINAL SIDE.

(The Chief Justice on the Bench.)

Saturday, August 18.

JOHN JONES, convicted of manslaughter — life to Norfolk IstenThe prisoner was
indicted for murder; and the Judge said, that ftbenevidence, the jury would have
been warranted in finding him guilty thereof, bln¢y had taken the merciful view of
the case, and therefore his life must be spared.

The following were discharged by proclamation:- #imel following four aborigines —
Pretty Boy, Brambly, Captain, and Jackey. Thesierlawere discharged in
consequence of the Attorney General not being ablerocure an interpreter.
[Comment in previous column re expence.]

CJA, 4/296, 25/08/1838

PARRAMATTA. - CORONER’S INQUEST. - An Inquest wassembled at Mr.
Nash’s “Woolpack Inn,” on the body dOHN SPRING, who had been but a short
time in the Colony previous to his perpetrationtled deed that brought him to an
untimely grave. The circumstances detailed betfoggury were as follows:-
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ConstableMEAD deposed, that on the ".Qune last he received information that the
deceased, who was assigned to MHOMSON, of Penrith, had absconded, leaving a
dray he had charge of, loaded with property, onRkerith Road, and that he had
taken the direction for Sydney. Himself and anottenstable went to the “Horse and
Jocky,” public house, on the Sydney road, and $eamt that a person answering the
prisoner’s description had come there the overrégitt had not got up. He went to
the bed-room of the deceased, and found him im¢hef dressing, and knowing him
to be the man they wanted, mentioned their busimgssn he asked permission to put
on the fest of his clothes, which was assentew/ihen deceased went to the head of
the bed and drew a pistol from under the pillowd #mreatened to blow their brains
out if they dared to meddle with him. Seeing th#anger they both attempted to
close with him, when he pulled the trigger, and gigol being a percussion one
missed fire, but which on examination was found&heavily loaded with powder
and shot. He was then secured by having hanid puft on him, and brought
towards Parramatta as far as Mr. Pike’s, of thent&aoo Inn,” when the deceased
said it was the last house he could get his bregkéad begged to be allowed this
favour, which was permitted. Breakfast was immiadiyagot for him, and as he had
his handcuffs on, Mrs. Pike cut up his meat. Hgvimde a hearty meal[?] he gave
half-a-crown in payment, and whilst Mrs. Pike wasng to the bar for change, she
observed the deceased drawing something acrogbrbigt, and a torrent of blood
issued from the wound. Witness and the other ebifest were standing close to him
when he did the act, but did not observe him obthe razor from his waistcoat
pocket, where he had concealed it. The deceasedtakan to hospital by nine
o'clock in the morning, and his wounds dressed, remdained a patient up to the™.0
of July, when he said he was well enough to be teejail, in the hopes that he might
be forwarded to Sydney for trial during the latssSens. On the morning of the", 1
the Surgeon visited him at the jail, and found eny unwell, and in a desponding
state of mind. The jail affording no accommodationinvalids — he was removed
back to the hospital on that day, and remainedethtil the 18 of the present
month, when he was discharged as convalescentrdmtwant of necessary comfort
in jail, he was brought back again to the hospiati he expired on the # 7nstant.

A verdict was returned of “Died by the visitatioh @od;” and the Coroner, at the
request of the Jury, represented to the Doctoritilzgtpeared dis-satisfactory that the
deceased should have been discharged in therfatstnice at his own request, when it
was quite evident he was not in a fit state to detine hospital; to which the Doctor
replied, that he would never discharge anotheepadt his own request.Monitor.

CJA, 4/297, 29/08/1838.

ORDERS FOR EXECUTION. - The death warrants havenbesad upon ...
WILLIAM WORTHINGTON , for a murder at Port Macquarie ... will be executed
on Tuesday morning next the ™4 September. The latter individual
[WORTHINGTON], we are sorry to learn, treats the affair with tpeatest
indifference, by singing vulgar songs, and othemdeet, so as to cause those who
attend upon him to look on him with pity and disgus

CJA, 4/299, 05/09/1838.

SHOCKING ACCIDENT. - On Saturday last as someelithoys were amusing
themselves at Miller’s Point, firing trains of guoyeder, a huge quantity unexpectedly
exploded in the face of a son of MBROWN in that neighbourhood and seriously
injured him.
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On Monday last a woman of the nameSHMEPHERD, residing in Kent-street,
attempted to destroy herself, by taking a quamitgirsenic. Medical assistance was
immediately called in, and such prompt measureptado that hopes are entertained
for her recovery. We understand that jealousytasause of this rash act.
EXECUTION. - Yesterday morning, the last dreadteace of the law was put in
force upon ...WILLIAM WORTHINGTON , for a murder at Port Macquarie ...
walked from the Press room to the foot of the gedlowith a firm step ...
accompanied by ... the Rec. MMENROE.

CJA, 4/302, 15/09/1838.

An inquest was held on Sunday last, at the house Mf. AVIT , at Bankstown, on
the body of MrsBRIDGET AVIT , his wife, who had been found in a water hole on
the preceding morning. From the evidence adduitexppeared that the deceased
had been confined to bed since the month of Maly &swhich time she had been
delivered of a still-born child, and it was rendkrextremely probable from the
evidence given at the inquest, that on Friday nagzhearly on Saturday morning she
had, in a fit of phrenzy, put an end to her exisggiibeing led to this desperate act by
the excrutiating sufferings to which, since heiagly, she had been subjected. Inthe
absence, however, of all direct testimony to thifeat, a verdict of — “Found
drowned,” was returned, to which the Jury, befapasating, requested the Coroner
to accompany with a strong presentiment expresdingir detestation and
condemnation of the conduct of tveoi disantmedical men who had attended the
deceased when in labour, and from whose ignorahdke@ pretended profession,
this unfortunate female had for a period of 16 vgee&en lying in a most lamentable
state; and, as was proved by BiiLL and others, it was made so manifest to the Jury
that the deceased had been virtually the victinorad of thesoi disantmedical men
before alluded to, that had she not hastened reebgrdesperately committing self-
destruction, there is little doubt but that thissteman would have had eventually to
take his trial for manslaughter. Rarramatta Correspondent.

CJA, 4/304, 22/09/1838

SUICIDE. - On Monday last, a man namBY¥RNE, while labouring from the
effects of intoxicating liquors, plunged into therdour, off the Soldier’s Point, and
was not rescued from the watery element untilwes quite extinct. It is stated that
the unfortunate man has been thought somewhatd@ised in his head for some time.

CJA, 4/305, 26/09/1838

CORONER’S INQUEST. - An inquest was held at tlggn ®f the “Erin Go Bragh,”
public-house, George-street, Windsor, before theo@s, DAVID DUNCOMBE ,
Esqg., and a most respectable and intelligent jary,view of the body offOHN
MAY, a native of the Colony.

The first witness called was MIBORRESTER, wife of the landlord HENRY
FORRESTER, who, being duly sworn, stated, that the deceaaetedo lodge at her
house about 5 weeks ago, and appeared to be thgwoth health; but shortly after
became much indisposed; that a few days afteritss dttack, a little girl named
EMMA ARMFIELD came to the house with a bottle, and a paper icomgasome
pills, and said they were for John May (the decdpsethat she brought them from
TAYLOR , the clerk and dispenser at the Colonial HospiBETHER HIBBERT , a
native of the colony, was also sworn, and gavetestimony after the following
manner:- that she had formerly cohabited with teeedsed; and on hearing of his
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illness she came to see him, and remained withupirto the time of his demise; that
during the period of waiting upon the deceased,hsisefrequently questioned him as
to what he had been taking, and that the deceadecher that he had taken a pill
which had been sent to him from the hospital; that pills had been sent to him and
that he had taken but one of them, having losther; he further told the deponent
that his mouth was sore, and had been so fromirie of his taking the pill, or
shortly after.

EMMA ARMFIELD , about 7 or 8 years of age, was called, and witlh@ng
previously apprised of the purpose for which she wequired, stated, that a short
time ago she was sent by Taylor, the clerk andedisgr of the Colonial Hospital,
with whom she was at that time living, with a quasttle and some paper, but she did
not know the contents of the paper. She saw himsoime stuff, which he put into
the bottle, and saw him put a small quantum of aluihwhich, he said he had got at
the hospital; and on some questions being put toexelaimed “O! he always gets
the medicines there.” This child was not swornithsg was her statement taken
down in writing, as she was considered, by bothrCand Jury of too tender an age,
and consequently incapable of understanding the@aif an oathJOHN TAYLOR
being called and duly sworn, stated that he wassamer of the crown for life; that he
was acting clerk and dispenser at the Colonial HalspVindsor; that he never sent
the deceased any medicine; that he had not spokéretdeceased for the last nine
months; that he knew the little girl Emma Armfielaljt denied having sent her with
medicine to the deceased, or to any other per3be. witness was here cautioned by
the Coroner as to the manner of giving evidencee(wthe Jury observed, that they
did not believe a single word he had spoken). @indfurther questioned, Taylor
stated that he had never administered any medioifay since he had been in the
hospital, and that he was an apothecary. Heredsecautioned by the Coroner before
he signed his deposition, but was inflexible, ara$ allowed to depart.

Another witness was then examined, who fullyraborated the testimony of the
child as to the fact of her having brought medidnoen Taylor to the deceased.

Dr. GRAHAM on being sworn, gave his opinion that the deceasede to his
death by the improper use of mercury.

The Jury returned a verdict — that the decedsbd May came to his death by the
improper use of mercury, but by whom administered o them unknown.

CJA, 4/310, 13/10/1838.

ACCIDENT BY DROWNING. - On Monday afternoon, alichalf-past 4, a fatal
accident occurred to some persons in a sailing leéa®oldier’s Point, occasioned by
a boat upsetting above a mile from shore. Theigzait it at the time were Mr.
JAMES REYNOLDS, Mr. GROVE, of the Theatre, a seaman commonly known by
the name ofRISH JACK , and a hired servant belonging to Mr. Reynoldsne
ROBERT USKETT, who was proceeding to the farm of Mr. Reynoldsthe
capacity of gardener. The accident was occasitwyed heavy puff of wind, which
drove the boat gunnel under, when she immediaikéy fand went down. A boat
from the opposite point immediately put off to tkafferers, and succeeded in
rescuing Mr. Reynolds, Mr. Grove, and Irish Jacknf a watery grave: although
from the assistance rendered to Mr. Reynolds by®fove and the seaman, there is
little doubt but they would both have reached thers in safety had necessity
required it. Another boat came from shore and dote body of Uskett, but medical
aid was of no avail, as he expired immediately @aching the shore. Mr. Reynolds
remained in a state of stupor for a consideralbhe tiand when taken into the boat
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was thought by those who picked him up to be cuetad; he was found on his back
in the water compulsively grasping an oar. An iegfuvas held on the drowned man,
on Tuesday morning, at 7 o’clock. Mr. Grove wasraimed, and the Jury without
hesitation brought in a verdict atcidentally drowned.We perceive a paragraph in
the Gazetteof Tuesday (and the writer of it deserves a setrenencing for the gross
and unfounded falsehood it contains) stating the dther two men were so
intoxicated that they could give no account of thelwes on the boat.We are
requested by Mr. Reynolds to state, that all inlibat were perfectly sober (except
the unfortunate man who met his death); and furthed it not been for the assistance
rendered by the seaman and Mr. Grove to Mr. Rgéenm&ainly must have perished.
When the boat came alongside Mr. Grove, he woutdopataken into the boat until
Mr. Reynolds was in safety. The oar which Reysaitling to, and which kept him
above the water, was given to him by Irish JackichSconduct does not look as if
influenced by intoxication.

CJA, 4/311, 16/10/1838

CORONER’S INQUESTS. - An adjourned inquest walsl hpponELIZA WARD

on Friday last, when the jury returned a verdicacdidental death from the effects of
a burn some time ago. It appeared in evidencetkigachild had been very much
neglected by its mother. Another inquest was beldhe same day upon the body of
an old man, namedAMES COX, at the sign of the “Bunch of Grapes.” Verdict —
Died from exposure to cold and intemperate habiter which, at the same place an
inquest was held upon the body of a servant to GIr.JONES a WILLIAM
MURPHY. Verdict — Died by the visitation of God.

ANOTHER FATAL BOAT ACCIDENT. - On Sunday last,raan supposed to be
the carpenter of thRunnymedewas drowned by the upsetting of a sailing boadieu
the following circumstances. It appeared that btlzer seaman were in his company
previous to this disastrous affair, but had landethewhere, and the carpenter made
sail by himself, making fast the tackle which inidterous weather should have been
held by hand, and in consequence in a sudden sth@lboat was observed to upset
by some parties on the North Shore. Almost imntetiiaafterwards, the poor fellow
was observed straddling to boat as it floated kpplermost shouting for assistance,
which was immediately rendered by a lady residing tbe North Shore, who
acquainted two young gentlemen of the circumstamcel they put off to his
assistance, but before they could reach the umfartuman, in consequence of the
boisterous state of the weather, being nearly upse¢ or twice in the attempt, he
was observed to leave the wreck, whether from esti@u or his over anxiety to
reach the assistance rendered him, could not ertased by these praiseworthy
young men, but alas, he was seen to sink andseigeral times, and when just within
a few boat’s length from him, his legs appearedvabweater for a moment, and he
sunk to rise no more. After pulling about the ugs®at for some time, in the hope of
yet securing his body, they were obliged to relisfutheir fruitless efforts, but
fastened on to the wreck, and towed her ashore.

CJA, 4/313, 23/10/1838

A REWARD OF TWENTY POUNDS OR A CONDITIONAL PARDON has
been offered by the Government, for the apprehanaid lodgement in gaol of
THOMAS MAHER andDANIEL DOOLEY , who were concerned in the death of
WILLIAM FOWLER , at the Burrowa Store, at Yass, by inflicting nabiinjuries.
Warrants have been issued for their apprehension.
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CJA, 4/316, 03/11/1838.

CORONER’S INQUESTS.
On Thursday week, an inquest was held atBbk-faced StagBrickfield Hill, upon
the body of THOMAS FOX. It appeared that deceased was in the emploly. of
DUGUID, Esq., and had come from that Gentleman’s reselah€ook’s River, for
the purpose of procuring medicine at the Hospigg#coming worse on his return, he
was compelled to stop at a house kept by a ®RAY, where he expired on the
following day. - Verdict — “Died by the visitatioof God.”

On Saturday last, an inquest was held aRiln PunchegmQueen’s Wharf, on the
HEAD OF A MAN found on Friday last on the North Shore. The hieeithg so
much decomposed it was impossible to identifytityas supposed to be the head of
some person who had been drowned lately. Fronappearance of the windpipe it
was conclusive on the part of the jurors, thatitbad had not been severed from the
body by any sharp instrument. - Verdict — “THa¢ head belonged to some body
lately drowned, which it was impossible to identify

On Sunday last, at tHearmer's Arms Castlereagh-street, on the body of Mrs.
FRANCIS HICKEY , who died in a fit on the day previous. VerdictDied by a fit
of epilepsy.”

On Monday, at thBunch of GrapeKing-street, on the body OHN CONNOR.

It appeared that deceased had been thrown frommhbisier's horse on the day
previous, Mr WEEDON, of the “Cherry Gardens.” Verdict — “Accidentadath.”

On the same day [Monday], at tBaracen’s HeadHarrington-street, on the body
of a man name@URTIS, a shoe maker, who had died from debility, inceeasy the
excess of ardent spirits. Verdict returned to #itsct.

On Thursday, at thBlue Lion Kent-street, on the body MARY ANDERSON,
who died on the day previous from the effects d&lawhich broke her neck. She
was in a state of intoxication at the time. VetrdicAccidental death while in a state
of intoxication.”

On the day [Monday], at thengel and CrownHarrington-street, on the body of a
child namedMARS, found dead the previous day in bed. It appe#ratthe child
had been ill for some time. Verdict — “Died by tisitation of God.”

MR. ASPINALL. - This Gentleman, we are sorry tecord, died on board the
Maitland steamer, on Thursday morning about 10 o’clockyhich he had arrived, in
a precarious state from Newcastle on the nightipusv His corpse was removed to
his residence in the afternoon of that day. Weeustdnd he will be consigned to the
silent tomb on Tuesday next.

SYDNEY HERALD, 05/11/1838

Supreme Court of New South Wales

Dowling C.J., 3 November 1838

Saturday, November 3rd — Before the Chief JusticeaaCivil Jury.

WILLIAM BROWN was indicted for strikingVILLIAM BAILEY PARKER  with

a shovel, at Sydney, on the 11th August, with interkill and murder him. A second
count charged the prisoner with intent to do hitea@rievous bodily harm.

The prisoner was a convict belonging to one ofdtineet gangs employed in Sydney.
According to the government regulations these nreralowed to leave off work at
two o'clock on Saturdays, but on the day laid mitidictment, the gang to which the
prisoner belonged was ordered to remain at workar longer in order to remove
some rubbish from one of the streets. Mr. Patker sub-inspector of streets, rode up
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at the time, and the men returned to their worlky veluctantly, and Brown was very
abusive. Mr. Parker sent a man for handcuffsHergurpose of sending Brown to the
watch-house, when Brown raised his shovel with bathds and made a blow at Mr.
Parker's head; Mr. Parker held up his arm, andsakdrse shied at the moment, the
blow took effect upon Mr. Parker's arm, and unhorsen. The prisoner then ran
away, but was apprehended by two of the oversetiey he used the most disgusting
and violent language, and said, that if every hehgoliberty he would have Parker's
life. The prisoner's defence was, that Mr. Pastarck him first, but this was denied
by all the witnesses. His Honor said that this wWesfirst case that had come before
the Court under the Acts of Parliament passed enfiist year of the reign of her
present Majesty. In the 2nd section of the Vietdtj it is enacted that if any person
by administering poison or striking a blow with amylawful instrument, shall cause
any bodily injury dangerous to life, with intent tourder, the shall, on conviction,
suffer death as a felon. The fourth section ofsame act, under which the second
count of the information was framed, says, thainy person shall strike another with
an unlawful instrument, with intent to do any goes bodily harm, he shall be
transported for any term not less than fifteen gealith respect to the first count, he
thought that as Mr. Parker had not received anyryngangerous to life, the jury
might discharge it from their consideration. Agarls the second count, it was for
the jury to say, whether, under the circumstanites; considered it was the intention
of the prisoner to do Mr. Parker any grievous botié&rm; if they did, as there was
not the slightest provocation, they would, of ceursnd the prisoner guilty. Guilty.
In praying judgment, the Attorney-General inform#we Court that Brown was
transported from England for an assault with intentmurder. His Honor told the
prisoner that; luckily for him, the jury had acded him on the first count, or he
should have been bound to pass sentence of deathhim, which, after what had
been stated by the Attorney-General, would mostiragéy have been carried into
execution. To be transported to a penal settlerioeriife.

See also Australian, 6 November 1838; Dowling, Pedings of the Supreme Court,
Vol. 155, State Records of New South Wales, 2/384Q9.

Decisions of the Superior Courts of New South Walg88-1899; Published by the
Division of Law Macquarie University

AUSTRALIAN, 06/11/1838

Supreme Court of New South Wales

Burton J., 3 November 1838

SATURDAY. - Before Mr Justice Burton and a Militadyry.

JOSEPH GAWENLOCK was indicted for stealing from the dwelling howseious
articles the property aVILLIAM FLANAGAN , at Bathurst, on the 18th May last.

William Flanagan - | live at One Tree Fall, @tBurst , about two miles and a half
from the settlement; | am a ticket of leave man anenant of Mr Perrier.

His Honor said he was bound to take judicialic@f the prosecutor being a
prisoner of the crown, and the indictment laying giroperty in his name, in the face
of an act of the imperial Parliament, which exphesaid that such persons could not
hold property - the prisoner must be acquitted.

The jury found a verdict accordingly.

The prisoner was again indicted for an attengtkil and murder JOHN
WILLIAMS , at Bathurst, on the 19th of May last. The inslieht contained several
counts varying the offence.
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John Williams - | am a constable in the Bathymslice; | was at Mrs William
Kable's public house on the 19th of May last, dmddrisoner came in; | was standing
at the bar, and a young man named Jones told nprifmner had a pistol about him;
he went out in the yard and | followed to captura,iwhen he drew a pistol from the
pocket of his coat, pointed and flashed it at mheyas about seven o'clock at night,
and | could not see distinctly; the muzzle of tligq passed my left cheek, and the
priming burned my hair; | was about a minute sttinggbefore he attempted to free
it; | had told him | wanted him to go along with mehad my staff with me and he
must have seen it; he only stopped a minute orittbe bar of the house, and had
nothing to drink; | had never seen him before;dused him, took the pistol from him
and unloaded it; the pistol was loaded with gunpemahd two balls; the prisoner is a
runaway from the stockade at Hassan's Walls; ts@Igiroduced is the one | allude
to; the prisoner had seven or eight and twentyddxzdls, some powder and some ball
cartridges in his pocket.

RICHARD JONES - | am a labourer and live at Bathurst; | was able's public
house on the 19th of May last, in company with talole Williams; the prisoner
came in and spoke to me; he asked if | knew hird,sad he was a blacksmith at the
Lumber Yard at Bathurst; | saw he had a pistol, btedd constable Williams that the
prisoner was not a constable, and that he had@ plsout him which was suspicious;
the prisoner went out, Williams followed him, anglotor three minutes after | saw
the flash of a pistol; | asked Williams if he hagtsred him and he said yes; the pistol
was in his breast under a shooting jacket.

THOMAS JONES - | am chief constable at Bathurst; | know thespner; he is
Joseph Gawenlock by tli¢enry Tannera prisoner of the crown, and a bushranger;
he was reported in the Government Gazette as avaynde absconded twice, first
from the iron gang, and afterwards from an esddattow the prisoner personally; he
was a blacksmith in the Lumber Yard at Bathurstiwhe sentenced to an iron gang at
the Quarter Sessions at Bathurst for stealingdwelling house; | was present on his
trial and heard him convicted and sentenced.

This was the case; the prisoner offered no defeand His Honor briefly put the
case to the Jury, who retired and were absent dt@iuan hour, when they returned,
and the foreman stated that they found him guihytlee first count, for intent to
murder.

Mr CARTER observed that there were several other indictmewginst the
prisoner, but His Honor said that he had turnedrh#er over in his mind, and by the
new act, lately come into operation, he found tiwate of the offences for which the
prisoner might be indicted were capital offencdhoagh they were at the time they
were committed, and he should take upon himseffuisue the lenient intent of the
legislature, and treat the prisoner's offence arhmitted since the act came into
operation in the colony. He then ordered the smat@f death to be recorded against
the prisoner, with a recommendation that he shbeldransported to Norfolk Island
for life, and never returned to the colony.

See also Sydney Herald, 5 November 1838; Sydnegt@®at November 1838. The
Sydney Herald recorded the following: “Mr. Carteformed his Honor that there
were several other informations against the prisdmet His Honor said that as none
of the offences were capital, under the new AdPafliament which have lately come
into force, although they were at the time theyeveommitted, he should take upon
himself to carry the lenient intentions of the Ldgiure into effect, and treat the
prisoner as if the offences were committed after Act came into operation. His
Honor then ordered sentence of death to be recomdadhst the prisoner, with a
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recommendation that he should be transported tcermlpsettlement, and never
allowed to return to the Colony."

Decisions of the Superior Courts of New South Wal&88-1899; Published by the
Division of Law Macquarie University

SYDNEY HERALD, 09/11/1838

Supreme Court of New South Wales

Willis J., 7 November 1838

THOMAS DICKSON SAUNDERS was indicted for the wilful murder gEMMY
BALL by shooting him, at Darlington on the 1st Septembe

WILLIAM MATTHEW  publican at Darlington. | recollect seeing thes@ner in
company with two native blacks on the 6th of Sefiemthey were all perfectly
sober; the blacks were carrying a bag of flour, avwlbottles; Saunders had a musket
in his hand, they sat down near McDougall's paddabkut two hundred yards from
my house, | saw Saunders loading the gun in frémhy house but | do not know
with what; he appeared to be loading it. | werittand told him to be cautious with it;
| did not see him point the gun at the blacks;intentionally; | saw the gun pointed
in the directions of the blacks; | did not see tilacks afterwards dead or alive;
Saunders had a gill of rum at my house which h&dd/ with the blacks; | cannot say
whether the bottles were full or empty.

Cross-examined by Mr. Foster. They appearemhdty; | merely told him to be
cautious with the gun the same as any one elsey Ihsm drawing the ramrod from
the gun, but | cannot say what he put in it.

Chief Constabl€OOK. In consequence of information | had receivedused the
prisoner to be apprehended: | was told a blackbesh shot, | went to the spot where
he was lying; he was commonly called Jemmy Ball;wes lying at the back of
Kingsbury's shop, about three hundred yards frorttida/'s; he was lying on another
black fellow's knees; he had been shot in the veilly small shot; Dr. Glennie went
and looked at him and gave me some medicine for Wihich he took about seven
o'clock and he died about an hour afterwards; & day | sent two constables after
the prisoner, who was sawing about four miles enlibish; when he was brought in he
told me that the black fellow was shot in a scufflout the musket, but whether the
black was taking the musket from him, or he frore thlackfellow | could not
understand; it was about a bottle of rum; Saundadsbeen in for his rations and the
blacks were helping him out; Saunders could makel& of it but he was in a state of
intoxication when he was brought in; a man namexh&idson who worked with the
prisoner was apprehended on this charge but aftdsnxhscharged; when the prisoner
was brought before the Court he acknowledged tiedtaRdson was not near him.
Cross-examined: As far as | could learn from Satstlee gun went off accidentally
in a scuffle.

GEORGE FAWCETT constable and scourger at Patrick's Plains; | etpgmded
Saunders near Hickson's Creek; he asked me whaas@pprehended for and | told
him for a bad job; he said was it anything abouilackfellow and | said it was;
coming down the road the prisoner took me to a ptamarked with shot, and said
that he and the black had been firing at it; hel 9@ would not have shot the
blackfellow if he had not struck him; he showed amaark on his right knee where he
said the blackfellow had struck him; | found a metsknd some powder and shot; this
is the shot; | saw the black fellow Jemmy Ball tyidead; the blacks had him covered
up; the prisoner was sober when | apprehended hifetched him to the Chief
Constable.
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Cross-examined. | took him to the Chief Conlgtah company with constable
Foster; they went to Matthew's about getting a, @artl Foster and the prisoner called
for a glass of either brandy or porter; | had asglaf half-and-half by myself; the
glass the prisoner drank out of was the usual abreut four to the half-pint; the
prisoner was perfectly sober when we delivered hinthe Chief Constable: the
prisoner drinks a good deal and one glass woulé maveffect upon him; Foster did
not hear what the prisoner told me; | had to ruih d&anile to apprehend the prisoner
and it was coming back that we had the conversatienprisoner's wife was on the
look out; | have not been living with the prisoserlife since he has been in custody;
he told me that he would shoot any blackfellow statick him.

Re-examined. | cannot say how much the prisbadrdrunk that morning; after |
put Richardson on the handcuffs the prisoner satisRdson had nothing to do with
it; this was after the prisoner had been at theeC@bnstable's and he did appear a
little the worse for liquor.

Mr. GLENNIE surgeon. About September 6th. | saw a blackielamed Jemmy
Ball wounded in the abdomen with small shot; theeze from ten to twelve holes; it
was a mortal wound and caused death.

This was the case for the crown. The prisoréd sothing in his defence but
recalled Mr. Matthews who said | do not think | vidbelieve Fawcett on his oath.

Cross-examined. | never knew Fawcett to taledse oath; | speak from his general
character.

Mr. DRIVER and a young man nam&dALLER , who had known the prisoner for
several years, gave him a character as an industpeaceable man.

His Honor commenced summing up by observingt tha native blacks of this

Colony are as much under the protection of the lawsny other persons, and all
aggressions committed by them on other personbyather persons on them, are
punishable the same as if committed by or agaiestiurors themselves, and it is not
because they are native blacks they can be shot taéated differently from other
people.[1] In this case the first question for jhey was whether they believed the
evidence of Fawcett, for if they did, they woulds@do ask themselves, whether they
believed that the prisoner, irritated by being dtrat, shot the black, and if so they
must take into their consideration all the circuamses of the provocation, to see
whether the case was reduced to manslaughtehe Iblbw given by the blackfellow
was such as to excite the immediate wrath of tlioper, and he thereupon without
consideration shot the black it was only manslaeglfibr the true distinction between
murder and manslaughter is, was the act committeshwhe prisoner was labouring
under such a state of irritation as not to be masftéis own understanding. If they
believed that the prisoner coolly and deliberattgt the black after his passion had
cooled, it was their duty to find him guilty of nder. If, as according to the evidence
of Cook, the prisoner had at one time stated, the a&ccidentally went off in the
course of a scuffle, and was not wilfully dischatge¢he prisoner was of course
entitled to his discharge. The Jury retired abiivetminutes and returned a verdict of
Not Guilty.
His Honor enquired whether the Jury had distinathgerstood him that they could
acquit the prisoner of murder and find him guilfynreanslaughter. He did not wish to
bias the Jury, but he wished to know whether herhade himself clearly understood.
The foreman said that the Jury were of opinion thatgun went off accidentally.

The Sydney Gazette, 8 November 1838 recorded thisobows: “His Honor in
summing up said, that the native blacks were to be protected as much as any other subject of
Her Majesty, and they were not to be shot at and killed with impunity because they were
blacks. On the evidence of Faucit, it appeared according to Saunders' confession that the
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blacks had first struck him, then it was for the Jury to decide whether the provocation was
sufficient to justify them in returning a verdict of manslaughter. If they believed Mathews'
evidence, that the gun went off accidentally in a struggle, of course the prisoner would be
acquitted as a death caused by accident cannot amount to manslaughter.

““His Honor pointed out the passages relating to the prisoner's being intoxicated, and also
those reciting conversations in the evidences of Cook and Faucit, and also to the passage
where it is said that the prisoner declared he would shoot any black fellow who struck him."

Decisions of the Superior Courts of New South Wal&88-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 10/11/1838

Supreme Court of New South Wales

Willis J., 7 November 1838

JOHN CROWLEY was indicted for the wilful murder @OHANNA CROWLEY ,

on the 4th of October. The indictment set forthtba first count that the prisoner
inflicted with a stick various blows and bruisestbe head of deceased, of which she
died on the 6th of the same month. The secondtaatriorth that the prisoner on the
4th of October threw her on the ground, and gavevagous kicks on and about the
head, back, and sides, of which blows she dieth@®th of the same month.

JOHN KEIF . — | am brother of deceased: | live at Penrith,tleen Sunday night
preceding her death prisoner and the deceasedjfhiswere neither of them sober; |
saw prisoner pull her out of bed twice, and beat heaw them again on Tuesday
morning; he again pulled her out of bed, and beatdn Wednesday Power, myself,
and Mrs. Power, were going up to Crowley's; thegrdeve were coming, and when
we left she came away with us for protection; sloeilel not remain with her husband;
prisoner came to Power's on Thursday morning, @ctdb Mrs. Power gave me 2s.
6d. and told me to get a bottle of rum; prisonereganother shilling to get more; it
was about ten o'clock; witness went for the rumemvhreturned Power had just come
home, having been out on business; while | was awagard a row; a screaming;
when | came to Power's place | saw Johanna Crolyleg outside the door, which
was shut, and the prisoner kicking her; beforeathed the door prisoner entered, and
the door was shut; deceased could not speak; bemfas black; | scarcely knew her;
| had left the rum in the house before; deceasesdlsmber when | left the house; | did
not speak to her, she was in bed; | had not besenala quarter of an hour; her face
was disfigured; her eyes blacked, and as big asishyone eye was entirely closed;
when | saw what a state she was in | kicked the dpen, and saw Crowley sitting
across a stool; | asked him why he had treatesvtimean in such a way; he rushed at
me, and after a short struggle, he perceived & kwear the door; | then ran away; he
threw it after me; he was sober; | was sober dlsogalled me a coward; | then went
to the Chief Constable and informed him that desg¢agas murdered; he said it was
no affair of his, that the Bench sat every day, lamdght go and tell them; | saw her
afterwards, but she was in such a state that shiel ot speak to me; she was taken
to prisoner's house in a cart; she lived till Saé&yr morning; | was afraid to go to
Crowley's house after he had threatened my lifaw prisoner afterwards at his own
house; | also saw my sister after her death; | wefower's two or three hours after
the beating; | saw a short stick with blood on djd not observe any blood about my
sister's face; the inquest was held on Saturd&ywsis buried on Sunday; the prisoner
was apprehended after the inquest.

Cross-examined by Mr. Windeyer — | was paid bggner for making up tobacco
for him, four or five months. | have seen my sisteunk. | was frequently drunk. |
never head Crowley complain that | was encouradisgwife. | never made my
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sister drunk without prisoner's permission. | meteld any one that prisoner
complained of my making my sister drunk. | kn&&RW!IN ; but | never told him |
struck prisoner once. | do not know that his araswroken; he never went to the
doctor. | was present when my brother was killedias not drunk then. The man
was executed for the murder. | was sober on thbtnhat | slept at Kerwin's; it was
the 4th of October. It was not for the benefitgetting drunk that | went to Power's
on Wednesday night. There had been several rotmgeba prisoner and his wife; |
never saw him strike her when sober, except thig.ti | never took her home from
any place, when she had got drunk. She was sdtreEm Wietched her from Cashin's;

| have had a bottle of rum there; | took it thesedtink with CASHIN and his wife.
Prisoner sent me for her; | do not know his reasBhe was sober; she had slept there
that night. During 10 days that Prisoner was idri&y, she never tasted liquor; we
never got drunk together while he was away. |peoner's house with my sister on
Wednesday evening. | slept at prisoner's houstumday, Monday, and Tuesday — |
swear | did. The half-a-crown which Power's witevg me was not enough for a
bottle; prisoner gave me a shilling to make it ughad not gone for rum before the
prisoner came. | do not think Power brought anwy raome; he told me he had
brought some wine. On the Wednesday we had ait deeking; on the Thursday
Power went out on business, and brought home sanes and prisoner sent for rum.
Power's house is on the other side of Penritherntwo Mr. Wilson's, Emu Ford, for
the rum; | was back before Power. | helped theghiout of the cart; | saw nothing
but meat and sugar. | did not hear that he hae goretch the doctor (rum). Power
is here. Mrs. Crowley and the prisoner sent mestime flour; when | came back
prisoner's daughter came into the garden to pulleschalots. The daughter could see
the beatings. The constable did say it was nonkssiof his. | was sober at the time.
| went to prisoner's house for the flour. | did see any liquor in prisoners house at
that time. | watched the cart in which deceases taken home. | did not see her fall
out of the cart; she could not fall out without seeing her.

JOHN POWER. | am a settler on Wilson's land; so is Crowldy.ecollect Mrs.
Crowley coming on Wednesday evening, in the firgtelv in October. | was at
Crowley's on Wednesday; | was coming away in theneng. | had been drunk on
Sunday, Monday, Tuesday, and Wednesday. | thinlag sober when before the
Coroner. | partly recollect what | swore. | dot kmow whether | swore that there
was a row. They had a few words on Monday everilmgre were a few blows too, |
believe. Crowley brought her in and asked hetaadsup; | believe she could not.

Mr Therry said he would not examine this witnesg arore until the Crown Solicitor
came, as this man's evidence must be taken down.

One of the Jury though the man was not sober now

Mr. Justice Willis was of the same opinion.

| was sober on Thursday morning, the day afterame to my house; deceased's
daughter accompanied her; | went to Penrith foresaomeat, and returned between one
and two o'clock; when | came back Crowley was thanel Mrs. Crowley was on my
bed, but removed as | wanted to lie down; | do kmatw whether she was sober or
not; she had a black eye; | was tired, and sobengmnto hold on by the mare's head
coming from Penrith; shortly after | had laid dotine door was kicked open and Keif
walked in; when | got up Mrs. Crowley was lying side the door, apparently drunk;
she had a black eye and her face was a littlecdwdt | went and lay down again;
Crowley said ““our Saviour lay three days, butishiging the fourth;" he then struck
her, and said get up you -- and go home to cookititaals for the men; he also said
take her out of my sight; after he had done bedateghe told my wife to come out
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and see her now; | did not hear him say "'I'll naurglou;" | heard her say you
murdering dog, I'll die content if you hang fot'it;did hear him say he would murder
her.

Mr. Justice Willis, and in fact the whole Codoudly expressed their disgust at the
manner in which this gave his evidence, and Hisdfd@xpressed his sorrow that a
man's life should be exposed on such evidence.

Witness continued — On Friday morning | saw Mgsowley very bad; | told
Crowley to come and see his wife; | told him | thbt his wife would die, that she
was very much injured about the head; he went migh but said he had not beat her
about the head, but a[bJout a part of the persoistwdhe could not expose; | did not
hear Keif speak to Crowley after Thursday; whenfKebke in the door he said
“well, you've killed her at last;" Crowley did nahswer; the moment the door was
opened they began to fight, | did not hear any @nsiwdo not recollect swearing that
Crowley said he would murder Keif also.

Mr. Windeyer submitted that Mr. Therry's exantima was not according to rule.

Mr. Justice Willis said that the present proeegdwvas to see whether witness
would corroborate his former statements on oathytwether it would be necessary to
institute further proceedings against him. His blosaid he thought he might use the
power vested in him by summarily dealing with him.

Mr. Windeyer said he wished to get one fact fitbmwitness before His Honor sent
him to the place to which he deserved to go.

Mr. Justice Willis then committed witness to b six months, for contempt of
Court and prevaricating in his evidence.

MARGARET DACEY - knew the deceased; | was in the house with Grgwl
when she died; | slept with her at Power's on thediésday night; he sent his
daughter for her on Thursday; she said she wouldome; he then came himself and
asked for her, and was told she was in bed; hewts and dragged her out of bed,
and put her outside the door; she then got up amt W the back of the house; he
went to her and told her to go home, and commebeading her; | head the blows;
was sitting with her daughter at a little distaficen her; | heard her scream at first,
but not afterwards; | did not hear anything aboyihg; the day after she was taken
home in Powers' cart; she asked for a Priest dhaewas all she said till four o'clock
on Saturday morning when she died; Crowley toolatgoare of her; she had nothing
to say against her husband.

Cross-examined - Crowley did not beat his witerashe got home; he nursed her
very kindly. Crowley here said it was no use ti& her any more questions as she
would say nothing more. Witness - "'it is not nusimess to watch my neighbours;" |
was in Crowley's house 3 weeks; the witness agaith she would not answer any
thing to Mr. Windeyer, that she was talking to fuelge and Jury, and not to him .
The Crown Solicitor had himself given her in chatge hours ago, a publican
having turned her out of his house (" "the Dog andi}') for being drunk.

This witness was committed to gaol on bread an@mfat one month.
The Landlord of the “"'Dog and Duck" stated that Pohad paid for the drink at his
house.

Mrs. Power examined. - No one has advanced amegnto pay our expenses; what
has been paid we have paid ourselves; | saw Jol@nmaveley for the last time on the
Friday when we took her home in the cart; the fihshg in the morning | went to
Crowley, told him to come and see his wife; he calmgished him to send for the
doctor; nothing occurred between them; he spokeva Wwords to her; | was at
Crowley's on the Wednesday before; | think they &delw words; | do not know that
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| did see any blows on Wednesday; on Thursdayruelster; same day deceased's
brother brought some run; | paid half-a-crown, &rdwley paid a shilling; we drank
it between us; he wanted to get her home; she amitldtand up; he laid hold of her
by the arm; he struck her with a bit of a stickadaggot; | do not know whether from
the blow she fell; | cannot say how often he strbek he might have struck her ten
times; | do not know; | saw the stick at the inquesh blood on it, but | did not take
notice of it in the house; | heard her screamtle;lishe was able to scream as well as |
am; | have a son seven years of age; | do notleetathether | told my son to take
care of the stick; Crowley was aggravated at hégonag home; there was something
abut murdering; | did not hear Crowley say it; l@ds | think, that she should be
murdered some time or other; | was never in heisbaiter she went home till after
her death, but | believe she was able to speak.

Cross examined. - This witness had been semifddourt while another person was
being examined; there was testimony that she ham bieree times in Court, and
turned out as often.

Mr. Windeyer said, it was left to the discretiohthe Judge whether the testimony
of the witness should be received at all.

Witness. - | was always able to do my busings#iing the money to get drunk
among other things; | was not drunk for a whole kydewas not drunk the whole
time we were at Crowley's; they might have beemkiruhere was drink, and |
partook of it; she must have been drunk, or sheldvoat have left her good home to
come to my bad one; | saw her brother bring hadlalon of rum to her, and her
husband did blame her; | was not drunk at the tioftand on | was; there is a tea
chest in my room; | rather think that it was onasWing tub she fell; when Keif came
she was laying outside the door; | took her outdidelieve her daughter helped me;
my husband wanted to lie down, and | had no otlegt; she did not know whether
she was getting off or on; Mrs. Crowley's daugigeabout twelve years of age; | dare
say she was sober; prisoner was very much displeake fell several times side the
house, and likewise outside; | do not know wheiheras a stick or a tobacco stalk
that Crowley struck her with.

Re-examined. - | did not say anything aboutdieast or washing tub before; | saw
him strike her several times; he said that if skeeanot taken out of his sight, he
would smash her head.

JOHN FRENCH, about 10 years of age. - | am a son of Mrs. Poweecollect
Mrs. Crowley, | saw her at our house; | saw Crowkék her. The brother came up
and asked Crowley if he had killed her. Crowlegrthstruck Kief ran away, and
Crowley threw an axe after him. | saw him kick Irethe house first; | saw him beat
her with a short stick, about the thickness of nmg.al saw two or three other sticks.
| saw strike her on the head. He gave her one d&ickhe cheek; | did not see any
blood on her face. There was blood on the stickame from her head. My father
and mother told me to take care of the sticks. Hdpafterwards desired me to burn
them.

Dr. CLARKE . - | examined the body of the late Johanna Crowéxy particularly.
| found external marks of injury about the breealsp some slight marks about the
face - one a black eye, which had apparently beexxistence some time; the other
eye appeared to have been struck more recentlywengtviolently. | found a slight
cut on the outside of the scalp; there was vetle lilood about the hair. | should
think the wound was inflicted by a blunt instrumei@n turning back the scalp from
the cranium, | found a discolouration of the inedrmembrane of the scalp. | opened
the head; | examined the brain and found it suggghwith blood, presenting the
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appearance of a person dying from the effect o$qmgi or excessive use of ardent
liquor. There was no injury of the brain, nor whe skull fractured. | do not think
that any blow given while in a state of intoxicatiaccelerates the evil influence of
the spirits.

Cross-examined. - | should say that those woandsbruises would not cause death
alone, but still would accelerate the progresseztd. The appearance of the brain
presented that of a person dying from habitual kkaness.

His Honor then stated the substance of the ag&lef the boy, which appeared the
most important; there was very little in Keif's @@hce which criminated the prisoner;
he had a very convenient memory and could remembfarget as he pleased. The
question for the Jury was whether the prisonemuiee to kill his wife, or whether
she died from habitual drunkenness.

The jury retired, and in a few minutes returneceadict of — “"Not guilty.”

See also Sydney Herald, 9 November 1838.

Decisions of the Superior Courts of New South Wal&88-1899; Published by the
Division of Law Macquarie University

AUSTRALIAN, 10/11/1838

Supreme Court of New South Wales

Burton J., 8 November 1838

THURSDAY. — Before His Honor Mr Justice Burton aadCivil Jury.

THOMAS HOLDEN stood indicted for the wilful murder MARY, his wife, at
Cockfighter's Creek, Patrick's Plains, on the I8t@ctober last.

JOHN EVANS, a shoemaker, residing at Cockfighter's Creekoseg, that he
knew the prisoner, who lived about a mile distaatt his house. About four o'clock
on the 13th of October, witness met the prisones whs limping, and at first witness
thought he was drunk, but on further scrutiny henfbhe was not. Witness observed
a cut on his eye, and asked how he came by ithiohathe prisoner made no answer,
but asked witness to go back with him. Witness dauhir of shoes with him, which
he was going to deliver to a man named Grounds,hentbld the prisoner that he
could not go back with him, but that he would oaket him if he did not walk fast.
Prisoner then said to witness ~"Mary my wife isdlead cold;" witness asked him
how she had come by her death, to which he answ#raidthree men had been at the
house the day before, and had some wine to drimk tlsat when they left he house,
his wife had slipped out after them, and he cowdfind her. Witness asked him if
he did not know the men, or any of them, and pescsaid he did not, witness
remarked, that if he did not find out who the mesrey the police would make him
answerable for it. Witness then went on to Groundsuse, and returned
accompanied by a man name&@ARPENTER, to whom witness related the
circumstance. Carpenter then called the witnesbsaid ““~come back with me and |
will shew you where Tom killed his wife." They weto Holden's house, and
Carpenter pointed out to the witness blood on thbss and in a gutter round the
chimney, (which had been made to carry the watgraofl beside this was the leg of
a stool, about the length of his arm and about imehes round. Carpenter and
witness then went into the house, and the prisevafe was laid out dead, with a
sheet over the body, which was dressed in a clémmise and cap; they also
observed a track, as if something had been drammgahe ground from the gutter
where they had observed the blood, to the doohehut; the face of the corpse was
very black, and there were several marks evidentige by blows. The deceased was
about twenty-nine years old. Witness formerly diveith the prisoner, but left him
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the night he was married, because the deceasedabeeey bad character. On the
morning following, witness returned to prisonerig land looked for the leg of the
stool, which had been removed. Witness did naebelthat any liquor was sold by
the prisoner, but there was a wholesale storeem#ighbourhood, from which it was
procured. The deceased had the character of laegrginken prostitute, and when
drinking would stop two or three days away from forfor which, a short time

before her death, she was sentenced by the Beribk tells.

THOMAS CARPENTER, a general storekeeper, who lived a quarter ofila m
from the prisoner's house, in consequence of indtion he received from the last
witness Evans, went over to the hut, and saw thefe stool covered with blood and
hair; also blood over the door and other parthefliouse. Witness also observed a
gown, much torn, a pair of trousers, and some ahales, all covered with blood in
the hut; and he also spoke distinctly of a trackrfrthe chimney to the door, which
appeared to be that of the feet of a person draglged) the ground.

ELIJAH GULLRIDGE , a native of the colony, stopped at Carpenterisséo
about a quarter of a mile from the prisoner's, lmm 12th of October, and on the
morning of the 13th, between six and seven o'clbekwas going past the prisoner's
house to water his horse, and saw a man come dhbedifut, flourishing a stick over
his head; when witness advanced a little further,shw a woman lying by the
chimney of the house, apparently asleep; thinkioining about the matter, and that
the woman might be drunk, witness went on to whaigthorse, and on his return past
the house, the woman was gone from the chimneytrentut was shut up and quiet.
Witness was too far from the hut to recognise #es@n of the man, who was dressed
in a shirt and fustian trousers, similar to thosedpced in court. He mentioned the
circumstance to Carpenter when he got home, bugtitacno more about it.

THOMAS CLEVERNEY , a shepherd, called at the prisoner's hut, omibning
of the 13th of October, and asked to boil his pog get his breakfast. The prisoner
gave him permission, and he was going out to gatbere sticks to put on the fire,
when, in passing the bed-room door, witness sawoman lying on the floor, but
supposing her to be drunk, he did not take any motiee of it. When he returned
with the sticks, the prisoner shut the bed-roomrdand witness went on to boil his
pot; prisoner sat down in the ut, and at timesdgrand said his heart was broken; but
neither witness nor prisoner said anything aboatdhceased; the house appeared
gloomy, and out of order and there were marks &kedafeet on the floor, which
induced the witness to suppose that a party had deeking and dancing in the
house; prisoner wanted witness to stop, but he dvaat, and wet on with his flock
after he had his breakfast. On his return withfluisk, about thee o'clock, witness
saw several persons about the house, and wah#ilthe prisoner's wife was dead.

PETER LITTLE , who lived about a mile and a half from the prigrdeposed
that the prisoner went to his house, and askedo there, as his wife was dead.
Witness told him he had better get some woman tagand lay her out, when
prisoner replied that he had washed her and laidinehimself. Prisoner told witness
that three men went to his house the night betie; his wife opened the door, and
one of the men knocked him down; that his wife wamay, remained away all night,
and come home abut two hours before day-light enfdlowing morning; she laid
down on the floor, and he laid down upon some chiptside; when he went to her
shortly after, and turned her over, liquor floweat of her mouth, as though it had
been poured from the bung-hole of a cask, and &e thund that she was dead.
Prisoner was dressed in a striped shirt and a qfafParramatta trousers; witness
observed some spots of blood on the shirt; wittieess reported the circumstance to a
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neighbour, who sent to the prisoner's house, wheréound the deceased laid out
with clean things on her; she had a cut on her ahoh other blows on the face. In
describing the transaction to witness, the prismagd that his wife came home with
her clothes much torn, and that some person haty ggd her; witness saw the
prisoner and his wife well, and sitting on the saseat on friendly terms, at two
o'clock on the day before; when witness went topthigoner's house, he produced an
old gown, and said, look here, what a prettyeststte came home in;" witness
observed some blood on the ground by the chimmedysame blood on the slabs, and
the prisoner said he did not know how it came there

CaptainFORBES, police magistrate at Patrick's Plains, deposatlid went to the
prisoner's house on the morning following that limidhe information. He took down
a statement in writing, which was read, and wathéofollowing effect:-- Three men
had gone to the house on Friday night, just as & going to bed; his wife got up to
go to the door, and he followed to prevent her; whae of the men knocked him
down, and his wife went out. She returned homenkirat seven o'clock in the
morning, went into the bed-room, and laid down be floor; prisoner was at
breakfast, and after he had his breakfast, he aanto work, and did not return until
one o'clock; during his absence, his wife must hgotup, as she had a jacket and
shirt of his under her head; he went to lift her when about a quart of wine came
out of her mouth, and he found she was dead; liketlsai when she came home, her
hair was hanging about her person, she had blood ber, and her clothes were torn
all to pieces; he accounted for the blood on hig,sks having got it from her when
he lifted her up; and for the blood on the slashits having killed a sheep the day
before. When at the Police office, a wedding nwvags found on his person, which
was broken, and much bent from blows, and the peisstated he had picked it up
outside the door of the hut.

Dr. GLENNIE was called to examine the body of Mary Holden amday, the
14th October last, and found four wounds on thelfezout an inch and a half long,
apparently given by some blunt instrument, and reg¢\®uises on her face, arms and
body, as if she had attempted to save herself;ezpéire head and found none of the
vessels broken, but they were extremely turgidalse opened the stomach which
was nearly empty, and as there was no sign oftspin the stomach, he arrived at the
conclusion that her death was occasioned by thedylafter receiving such blows,
she could not only have not walked from the chimieethe door of the house, but she
would not even have physical strength to raisedfieir®m the ground; she must have
been rendered immediately senseless by the bldws. blows must have been very
heavily inflicted, as the scalp was divided onfiter principal wounds on the head.

This was the case; the prisoner declined saamygthing in his defence, stating, that
the written statement read by Captain Forbes, hasrtith of the matter.

The witness Little was recalled by His Honordastated that when the prisoner
came to him, he had a wound in his eye, and thatatieed home.

His Honor summed up at great length, recapihdathe evidence, and the Jury
retired for a quarter of an hour and found thegures Guilty.

The Crown-Solicitor prayed the judgment of theu@ on the prisoner, and His
Honor addressing the prisoner, remarked upon they stthich the prisoner had
invented to cloak the offence, when it was possiblat the true reason for the
violence he had used to his wife, would have insoneasure excused the crime. As
the power was in his hands to reserve judgmentwdweld not now pass the last
sentence of the law, but lay the case before lithbr Judges to see if there was any
room for the extension of mercy.
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The prisoner was remanded. This case was alsordext in Burton, Notes of
Criminal Cases, vol. 38, State Records of New SuValtes, 2/2438, p. 95.

Decisions of the Superior Courts of New South Wal&88-1899; Published by the
Division of Law Macquarie University

CJA, 4/318, 10/11/1838

SUPREME COURT — CRIMINAL SIDE.

Saturday, November 3. Before the Chief Justiceaa@dil Jury.

JOHN FINN stood indicted for the wilful murder dJOHN WAREHAM , by
striking him on the head with an axe at Mount \igpon the 2% July last. - Guilty.
— Remanded for sentence.

Monday, November 5. Before the Chief Justice afuvd Jury.

PETER FLYNN stood indicted for the wilful murder ®ICHARD MORLEY , at
Mount Vittoria, on the 20 June last. -Guilty of Manslaughter.Remanded for
sentence.

Wednesday, November 7. Before Mr. Justice Wilhid a Civil Jury.

THOMAS DEIGON SAUNDERS, stood indicted for the wilful murder GgEMMY
BULL , an aborigine, by shooting him on tH& September last. Not Guilty. The jury
believed the gun went off accidentally.

JOHN CROWLEY stood indicted for the wilful murder of his witEOHANNA
CROWLEY, on the 4 of October last, by striking her with a stick dmethead
several blows. — Acquitted, in consequence of atgteubt existing among the Jurors
whether the deceased expired through the effectiseolblows or from the excessive
use of ardent spirits, the having been drunk atithe the blows were given.

During the trial oJOHN CROWLEY in the Supreme Court on Wednesday last, a
man namedPOWERS [JOHN POWER], a witness, in whose house the deceased
Johanna Crowley, was beaten, was committed to smtins imprisonment for gross
prevarication and drunkenness, while giving evigencAn old woman, named
DARCEY [MARGARET DACEY], also a witness in this case, was ordered to be
confined in a cell, and fed upon bread and wateof@ month, for drunkenness in the
witness box.

CORONER’S INQUESTS. - At the “Black Horse,” Clape-street, on Thursday
afternoon, on the body of AN OF COLOUR, lately a servant to Mr.
MACQUOID , the High Sheriff, who put a period to his existeron Monday, by
cutting his throat, while sitting at a table at theuse of Mr.O'DEANE, THE
Singalese interpreter, in the presence of the fanfilr. HOSKING was called in and
sowed up the wound, but the unfortunate man expiredbout an hour afterwards. It
appeared in evidence, that he had several timely ledlled upon his late master for a
character, but was unsuccessful in procuring ame&onsequence of his not having
left that gentleman’s employ with clean hands. They returned a verdict ofFélo
de se.”

CJA, 4/319, 13/11/1838.

We hear that a man nam@&dlCOCK , belonging to MrBUCKLEY , of Limestone,
has been barbarously murdered in the Maneroo cpui@ly grog sellers, horse and
cattle stealers, abound in numbers in that portbrihe country, in spite of the
vigilance of the constabulary and the mounted Boli&t present in the whole of
Maneroo country there is neither a constable or ntezli policeman stationed. -
Australian.

SUPREME COURT — CRIMINAL SIDE.
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Friday, November 9. Before Mr. Justice Burton aridilitary Jury.

WILLIAM PRICE stood indicted for the wilful murder cJOHN DUNN, of
Parramatta, on the $8August last. Guilty — Sentence of death was passed upon the
prisoner without the least hope of mercy.

Saturday, November 16. Before the CHIEF JUSTIC&E acivil Jury.

WILLIAM M'LEAN stood indicted for the wilful murder oMWILLIAM
M’MAHON , at Monaroo, on the 210ctober last.Guilty of Manslaughter.

CJA, 4/320, 17/11/1838

CORONER’S INQUEST. - At the “Whalers’ Arms,” Windll-street, on the body
of ALEXANDER WALLACE ( Thursday week,) who was found dead in the water,
floating close to the bows of tHdandarin, at Aspinall & Brown’s Wharf. The last
time he was seen by any one who knew him was |lastndsday. The deceased was
a cooper, late in the employ of DMLEY , of Two Fold Bay, and arrived here in the
Merope. Verdict — Found drowned.

CJA, 4/321, 20/11/1838.

THE INFLUENZA.

We have also been informed, that, on a man cadling house of Monday, for the
payment of a bill, he was alarmed at beholding fdead children stretched on two
tables, and the parents sick in bed.

SYDNEY GAZETTE, 20/11/1838

Supreme Court of New South Wales

Dowling C.J., 15 November 1838

(Before His Honor the Chief Justice and a CivilyJu

Charles Kilmaister, William Hawkins, John Blake hdoJohnston, Charles Toulouse,
Charles Lamb, Edward Foley, James Oates, Jameg Baorge Pallister, and John
Russell, were indicted for the wilful murder of obaddy, an Aboriginal black native,
on the 9th of June, 1838. There were 9 countshénindictment, charging the
prisoners in different forms with committing the rdar, and aiding and abetting each
other in the murder of Daddy, or of an Aborigindhdk to the Attorney General
unknown.

For the prosecution - The Attorney General andRA Therry.

For the defence - Messrs. Foster, a'Beckett\dindeyer.

List of the Jury - Thomas Holmes, Foreman; Deitl, George Humphries, John
Harris, Joseph Hanson, Matthias Hooper, Charlessldgn Thos. Harper, Henry
Hough, William Howard, Andrew Higgins, and John Hal

The indictment was read to the Jury.

Mr. Attorney General enquired whether the opigoside would require the Police
Magistrate to leave the Court? The Judge deciakchie must.

The Attorney General then proceeded with hig.caghe case, gentlemen, which
you are called upon to try is one of no ordinarpariance to this colony; | am sure
the case will receive all the attention which indmds. When 11 men are placed at
the bar for a capital crime, it is itself suffictezvidence of the importance of the case.
Before going into the case, | must entreat youflgamen, to dismiss from your minds
all impressions which may have been produced byt wda may heard or read on the
present subject. As the information is so longytigenen, | may as well state its
foundation: -- It is stated in various ways in arttemeet the evidence which we shall
produce. When you hear the evidence you will knlesvreason why we were obliged
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to have so many counts. The last count, gentlernkarges the whole of the
prisoners with casting the deceased Daddy intditbend thereby causing his death.
Gentlemen, murder is regarded as the greatest ¢nirak nations, but here is a case
which shews that there are gradations even in mur@ee information only shews at
the utmost the death of two men, whereas, in factthe same day and in the same
hour the lives of 28 individuals, men, women, ahddcen, were sacrificed without
any probable cause or provocation to palliate theceus crime in the sight of any
laws human or divine. Gentlemen, the prisonetbebar were all living beyond the
boundaries of the colony. Kilmaister is a prisofar life assigned to Mr. Dangar,
Hawkins is a ticket-of-leave man, Johnston freesbgvitude, Toulouse assigned to
Mr. Glennie, Lamb a ticket-of-leave man, Foley geed to Mr. Flemming, Oates
assigned to Mr. George Hall, Parry assigned toBaton, Palliser and Russel free by
servitude, and Blake assigned to Mr. Glennie. ¥ee, by this description, that they
were all assigned, for one cause or other, to tiesipective situations, and you will
perceive by the evidence that they were confederatbe slaughter of the native
blacks. On the 8th or 9th of June they met at &isssthey were all armed and
mounted, and proceeded to scour the country inuguo$ the blacks. They went
from station to station until they arrived at Mralpar's. The overseer was not at
home but Kilmaister was there, also another asdigeevant; they gallopped [sic] up.
The blacks on seeing them escaped into the hobsewas the object of their
persecutors; they wanted to get the whole of thetm the house and thus get them
into their power. Two women and two "“picanninia&ne remained outside; the two
little ones escaped by crossing a brook. The peisoon being asked what they wee
about to do with their captives said, and | beligweas Russsel who was spokesman,
that they were going to take them to the mounttngighten them; however, they
had not proceeded far when several shots were .h&drel whole party then returned,
and three of them took fire-sticks and again prdedeo the spot where the shots had
been heard. Kilmaister produced a bloody sworcchviie had in his hand when he
left before the shots were heard, but which was thet bloody. The prisoner
(Kilmaister) charged the men that took the firelsdito take care that the blacks were
close together in order that they might all be comsd. This expression could only
apply to the bodies. When Mr. Hobbs, overseer atDngar's, came home he went
to the spot and discovered a great number of badmsh had been burned on logs.
He counted 10 or 12 sculls of children and as maihywomen; he also saw the
remains of a body which he is convinced was thabaddy, a large powerful man.
Mr. Foster, overseer to Dr. Newton, also witnessed dreadful sight. When Mr.
Hobbs returned he had great difficulty in discomgrianything about the matter;
Anderson, the hutkeeper, was afraid to say anytkimogving that so many men of the
different stations were leagued together for thetrdetion of the natives. When Mr.
Hobbs announced his intention of making the maitdalic, Kilmaister went on his
knees to his master and begged him to say notliogtat. He also stated that, when
reprimanded for the share he had in the affair legatould not resist eleven men. |
am sincerely glad to see prisoners defended byseduham glad to see the present
prisoners in that situation, but a rumour has galo®ad that this defence is made at
the instance of an association illegally formed, tfee purpose of defending all who
may be charged with crimes resulting from any smh with the natives. | say that if
such an association exist, that, if there be men Wave joined together for the
purpose of defending such men as these, the objettiat society is to encourage
bloodshed and crime of every description. Gentlgnéave too high an opinion of
you, and of the discrimination of the public atgley to think for a moment that any
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bloody article appearing in any paper or papersatiall influence you in the verdict
which you are to give this day. Gentlemen, it basn promulgated from the bench,
by the judges of the land, that the black is asrele for his evil acts as the white
men, and therefore as much entitled to protectiprthie laws. These crimes were
committed in cold blood, and arose from no dispiite/as malicious and not caused
by momentary irritation and excitement. | have emured to do part of my duty,
and | will now conclude by calling the witnesses.

THOMAS FOSTER, Superintendent of Dr. Newton's establishment o Big
River - | have been at the Big River three yeamat there in June last; it is almost
fifteen miles from Mr. Dangar's; it was, | thinkn dhe Saturday before the 9th of
June, | went to Mr. Dangar's; Mace, Mr. Dight's rseer, was with me; | stopped
there that night; | saw Anderson the hut-keepet, alyout thirty or forty blacks; there
were men, women and children; | was accompanietebyblacks, and Mr. Dight's
overseer, when | went home; when | arrived | reegininformation from John
Merton, a boy on the station, in consequence otlwhisent the ten blacks back to
Mr. Dangar's; | never saw them again; | saw theouabalf a mile off going to Mr.
Dangar's; it was about 4 in the afternoon, wheent she blacks away; On Monday at
about half an hour after sunrise, | saw a partgnotinted men, some of them armed,;
there were about ten or twelve, all mounted, nealtlarmed, | believe, with pistols;
they came to the men's hut, in which were Dr. Nevgtgervants; two of them came
near enough to speak to me; Oates and Kilmaistee the two; Oates is commonly
known by the name of Hale's Jemmy; | asked him atisithe matter?" he made no
answer, but asked for the blacks; | said, ~"Godnswwhere they are now." This was
all I heard or said; they all galloped up togethieey were all near enough to hear, but
| can't say that they did; some of them got offrtherses and went into the hut; | saw
Johnstone afterwards pass the door of my own Hiuappeared to be going towards
the stockyard; | can only recognise Kilmaister, nkibne, Hawkins, and Oates; |
know that Kilmaister and Oates were armed; Russad with them; | do not know
any other prisoner at the bar; | said to Kilmaistesre you after the blacks?" he said,
“they rushed my cattle yesterday;" he came irhfsrhorse which had gone into the
garden; | believe Kilmaister is an assigned sert@amdlr. Dangar; | had been over to
Mr. Dangar's the day before, but I did not heartlaimg about the cattle; | dare say
they stopped about a quarter of an hour; | knowd@exvho lives on the farm; I did
not see any black woman; when they left our plaes tvent to Mr. Dangar's; | did
not fall in with the party again; Dight's statiomsvtwo miles off in another direction;
| saw a party again about three miles off; | coutd recognise them at that distance;
two or three days afterwards | went to Mr. Dangatsl saw Mr. Hobbs; |
accompanied him to a sheep station within two oeetmiles of the principle station;
| parted with him at the sheep station, but proeded Mr. Dangar's, and remained
there that night; in the morning Mr. Hobbs took atmut half a mile from his house
to see the remains of some blacks; Anderson's h@isdmost adjoining Mr.
Dangar's; | believe he is a hut-keeper; | saw tigylof a black man with the head on;
the limbs had apparently been burned off; | sawtlarohead without any body; and
several other skulls so destroyed by fire as tdeeit impossible to say whether they
were men or women, there appeared to have beegeaflee recently; there were two
mens heads that were not burned, and | am posiitexewere black men's heads; | did
not examine whether there were any wounds on thly bo not; | did not see any
arms of a body; | did not see any smaller limbsacked some horses from Mr.
Dangar's to that place; | cannot say how manythrre must have been several; | did
not see any other heads but those | have spokenl stiw four or five heads
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altogether; | did not go close enough to examine tiee head was separated; | only
stopped ten minutes at the furthest; | was overcbgnéhe smell; the place where
these remains were, was the side of a ridge alatialmale from Mr Dangar's; the

fire appeared to have occupied a large space; 1 disgct home from the spot; | told

the circumstance to several persons; | did not comicate with the magistrate; Mr.

Hobbs was with me when | saw the skulls, but hetvieme; Mr. Hobbs told me he

had been there before; we went together and Igither when | saw them; Mr.

Hobbs was obliged to keep further away than | didaocount of the smell; on the

Sunday | was at Mr. Dangar's | saw Kilmaister; fterabt not [sic] say anything about

the battle; it was the next morning.

Cross-examined by Mr. a'Beckett - What Kilmaistaid to me was in answer to a
question put by me; Mr. Hobbs was very much afigcthee tracks were in the road
from Mr. Dangar's to my place; | do not think Idkad the horses all the way to the
spot where the fire had been; it had been wet uilshitink it very easy to track any
horses; | would only swear to two being armed wittols; it is customary to carry
pistols in the bush; they are always mounted, iiniconsequence of the danger
ensured by meeting the blacks; | have been veryrate; my station is a central
station, and | believe that is the reason thatvehaot been annoyed; my neighbours
have not been so fortunate; | cannot say whetleblkdcks are generally armed, that
was the first party | had seen; | have not seerchilgirens skulls, | have told you all |
saw; Hobbs did not state that there was any diffszefrom the night before; |
supposed Mr. Hobbs to be affected by the effluMa&; Hobbs did not then say he
wished the blacks had all been killed.

Re-examined - The tracks were on a road whichtes® public; it is very little
used; It is not usual to meet several men mourdeking for blacks; the ten blacks
who accompanied me were quiet; they were not armeeéltainly think if there had
been any skulls | should have seen them; | have Baddy.

By Mr. a'Beckett - | have seen Daddy; he isethDaddy.

By the Chief Justice - He was an old man.

By Mr. a'Beckett - The blacks were unarmed wiit& exception of a tomahawk or
two; there might be three; | did not see any sti€kaddy was a short man.

Mr. Hobbs - | have been superintendent to Mr. Darfga two years; | am his
principal superintendent; | recollect the beginnaiglune last; | left my station on the
7th June for the Big River; It was Thursday; | headtation sixty or seventy miles
lower down; | left Kilmaister and Anderson in chard here were about forty or fifty
blacks on the station when | left; there were nveomen, and as many children; the
remainder were men young and old; as far as | awwere quiet; they had been ten
or twelve days on the station when | left; | reedrio the station on the 15th June; |
am certain it was the 15th, but | cannot recolleetday of the week; Anderson was at
home when | returned and a black servant (Davy)mvhbad left at the station; | saw
Kilmaister in a few minutes after; | received soinérmation which made me
guestion Anderson; when Kilmaister came home, t g@nhim and asked him what
had become of the blacks | had left at the statl@n8aid he did not know; | told him
that | knew they were murdered and all about itdeelared that he knew nothing
about it; | told him that he had been to Dr. Nevidoeind Mr. Dight's stations with
other men; he said he was looking for his cattlemf what Davy said to me, | asked
him to go with me and he took me about half a rfriien my house in a westerly
direction; there had been a shower of rain andrdeks of horses and of naked feet
were quite discernable [sic]; it was a regularkrabere were childrens footsteps; the
horse tracks were on either side and the trackefiked feet were in the middle;
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they were in the same direction of the horse tratksrived at a spot where there
were a great number of dead bodies; but the steaslso great that | was not able to
be accurate in counting them; | endeavoured to tctham and made more of them
sometimes than others, the most | made was 28kilis which had been burnt were
easily discernible; the last number | counted was|2will undertake to swear that
there were the remains of above 20; | saw sombaeobbdies; they were very much
disfigured; | cannot say how many, | did know Dadde was an old man; he was the
largest man ever | saw, either white or black;w salarge body there, but the head
was gone; from the size of the body I think it vies | left Daddy on the station; |
saw the childrens heads distinctly; there were L0l small heads, also some
childrens bodies; | could not swear that it was @gglbody; | am perfectly satisfied
within my own mind that it was the body of Daddywias laying on its back; there
was no head and the fire had destroyed nearly tidevof the flesh; | believe it to be
the body of a man - the body of Daddy; | saw sdvhemads; | endeavoured to
recognize them but could not all; | saw both matel #&&male heads; there were
several which had altogether escaped from thelfsbpuld think they were cut off, |
cannot say positively; Davy was with me that evgnitne following morning Mr.
Foster went with me; | tracked the horses up tosfiw where the bodies were lying;
at the corner of a paddock behind Anderson's leatre upon this track, about 50 or
60 yards from my house; the fire occupied a spaceitahalf as large as this Court-
house; there were the remains of a large log; | saweral blood-stains on the gravel
all around; the extent of the ground prevented owynting the numbers correctly; the
next day Mr. Foster went with me; | did not go €ds the spot, | was unwell from
the effects of the sight the day before; Mr. Fostas not there more than a minute
and a half altogether; | had remained at leastaatgquof an hour the day before; the
only difference | perceived was that the native slbgd destroyed portions of the
remains; there were a great many birds of preyleedgwks, &c.; | spoke to
Kilmaister on the evening of the second day; | talu | thought it a very cruel thing
to sanction the murder of these people as they aeich friendly terms, and also it
was altogether through him that the blacks werenigrd to be on the station at all; |
said | considered it my duty to report it; he saghoped | would not, not that he had
anything to do with it, but the blacks having beeith us for some time it would
cause his removal; he appeared excessively uneaspegged me not to report it; |
wrote to Mr. Dangar; when | had written the lettewent for the men to come down
and hear it; they came; Kilmaister and Anderson eafown; | read the letter;
Kilmaister was very much agitated; he entreatednoteto report the matter; he said
the blacks had been spearing his cattle while |aveey; he did not tell me that when
| first told him of the murder; | requested himsioew me the cattle which he said had
been speared; | was on the “‘run" four or five déys | saw no signs that the cattle
had been disturbed; | felt satisfied that he hddl moe an untruth in order to prevent
my relating the circumstance; there were no catpleared at this time; the blacks |
left on the station were brought there by Kilmaisteey behaved well; they were not
offensive in the least degree; | had several caatems with Kilmaister; | pointed
out the indecency with which the remains had besstéd; he offered to go and bury
them, but | told him that if his protestations nhocence were true, it would do him
an injury to interfere in any such way, when thetterawas investigated; he always
denied knowing anything of the crime and | alwagsidved him innocent until the
depositions were taken; he was daily dancing aimdirg with the blacks after his
return from the run; | asked Kilmaister how thedis were taken away, and he told
me that the men took them; he did not say that && pvesent, but | understood that
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he was; | asked him what he was doing at Mr. Dsgétiition with the men; he said he
was looking after his cattle, that he did not géhwhem, and that Davy would prove
it; Kilmaister had a brace of pistols at his comohaend he rarely went without them;
| never went out without a brace; some few daysrdftvas at Mr. Eaton's station |
saw Perry; | thought he was the ut keeper; | saititn ~“Jemmy, this is a bad job,
and | am very sorry you are one of the number." aHewered, it is, sir, but | hope
there will be nothing more about it;" Mr. Day, tRe M., went to the stations either at
the latter end of July or the beginning of Auguidiad forwarded my communication
to Mr. Day; Mr, Dangar has not yet settled with roet | believe that | shall leave his
employ on account of this affair; | was at the istatwhen Mr. Day came there; |
pointed out the place where the fire had beenptties had disappeared; there were
some remains; ribs and children's jaw bones; Ideelp pick them up; the heads had
all been removed; | did not know by whom, | neveafd; | never went to the place
between the day that Mr. Foster was with me andirtne | went with Mr. Day.
Cross-examined by Mr. Foster. - | had been at M@adlek 15 months; | had been
there nearly all the time; Kilmaister always denfewving had anything to do with it;
Kilmaister has always been a good servant, and && afraid if this case were
investigated he should be returned into governreentice; the fire-arms were there
for personal safety; | would not go out withoutefimrms myself; |1 do think it
dangerous for any one to go into the bush far frleensettlements without fire-arms; |
very much doubt whether is in New South Wales @ebetervant than Kilmaister; |
should not have thought he would wantonly attacétlaer; | returned on the 15th
June; Davy, the black, took me to the place wheedite had been; | was there on the
evening of the 15th, and on the morning of the l&tlwas near sundown in the
evening, and about 8 or 9 in the morning; the garegspearance of the remains was
the same; some of the bodies appeared to havedbagged away by the native dogs;
| did not go near it the second time, but he (Mostér) had not so good an
opportunity of examining the place as well as |;Hashw the large body; the legs and
arms were gone; | could not swear that it was a&mtlas a large frame; | could not
swear that the black called is not now in existence

By the Attorney-General. - | could not swearttbaddy is dead; | have not seen
him since; | never saw a female so large as tlahdr | never say any of those
persons who were on the station since; | have readairies for them.

Mr. DAY, P. M., Mussel Brook. - | received informationthé latter end of June,
which induced me to report the circumstances toGb®nial Secretary; some time
after | was directed to proceed with a party ofigeoto that part of the Dungar's; on
the evening | arrived Mr. Hobbs and one of the ceifs of the Mounted Police
accompanied me to the spot, there appeared to lieee a fire about 15 yards in
circumference; there were a great quantity of fregis of bones; the place had the
appearance of having been swept, and all largeopsrhad been removed; | found a
bone which | supposed to be the rib of a youngichiie jaw bone of a human being,
and a few teeth; | examined into the case and cteunihe prisoners; the prisoner
Parry, | was informed, had expressed great regrebhdving been concerned in the
affair; 1 accordingly had a communication with hithjnking perhaps that he had
some communication to make; | found much difficultyobtaining information on
the subject.

GEORGE ANDERSON examined. - | am hut keeper, and assigned setoavit.
Dangar; | was at Myall Creek five months; Mr. HolibsSuperintendent; | recollect
his going to the Big River in the beginning of Juheannot say exactly how many
native blacks were on the station; | know thereeaarenty and upwards; | could not
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say there were not forty; on a Saturday about ten came on horseback, armed with
muskets, swords, and pistols; they were all armh&dis at home when they came; |
was sitting in the hut with Kilmaister, the stockmahey came up galloping, with
guns and pistols, pointed towards the hut; theyewalking to Kilmaister; they all
came up together; Russell, Toulouse, Foley, Blaskngton, Hawkins, Palliser,
Lamb, and Oates, were there; Blake and Parry lataswear to; there were about ten
on horseback; I will not say parry was not theng, locannot say | saw him; | cannot
say who came out first; they were spread out inoeaabout to surround the blacks;
the blacks were all camped, ready for the nighyyahted about an hour and a half of
sun down; there were women and children with thigra;blacks on seeing them ran
into the hut; the men then got off their horses ggheoner Russell took a rope from
his horse's neck, and commenced undoing it; wiglevl&s preparing his rope, | asked
what they were going to do with the blacks; he asd me that they were going to
take them to the back of the range, and frightemthRussel went into the hut, and
the blacks were brought out tied; | heard the Idackying out for assistance; the
mothers and children were crying, and the littleehat could not walk; Russel
brought out he end of the rope that they werewigh, and gave it to one of the men
on horseback; they then started, taking the blagits them; the man who took the
rope from Russel went in front; they were tied; bieck was handcuffed; their hands
were all tied, with the palms to each other; theerwas a very long one; they took all
the blacks away, except two boys that jumped inéocreek as the men were coming
up; they left one black jin with me in the hut; yreaid she was good looking; | do not
know who said so; they left another black jin withvy; a little child was at the back
of the hut while they were tying the blacks; insted allowing her to go with the
party, | pulled her into the hut, and kept her ¢hehe oldest of the lot was called Old
Daddy; he was a very old, big, tall man; they walletied; they all complained of
being obliged to go; the biggest boys were tied| #iose who could not walk were
carried by the jins; the women who carried thedseth were tied; they went towards
the West from the hut; Kilmaister got his horse levlihey were tying the blacks; he
went with them, and took the pistol with him; hedHzeen talking with them five or
ten minutes; | did not pay any attention to whatyttwere talking about; | was
frightened; Oates was armed, he had a brace oblgisthey had a great many
amongst them; | saw Foley standing at the door wittistol in his hand; | did not
notice his sword; | saw the swords in the distamdknaister went with them; | did
not keep them in sight more than a minute or twogua a quarter of an hour
afterwards | head the reports of two pieces, oter #tfie other, in the same direction
as they had gone; the sound was quite plain; hdidhotice more than two; | should
have heard if more had been fired; | did not hegr @her sounds; | forget what sort
of a night; | saw the same men the night aftery t@me back to my hut whence they
had taken the blacks; they all came except Kilragisbne of the party gave me
Kilmaister's saddle; | asked where he was; he cam@bout twenty minutes
afterwards; they stopped there all night; | did kiwdw any thing myself, but | heard
something about the blacks; on the next morning thent out on the same road as
they took the night before; Kilmaister slept witke nthe other men were in the hut all
the night, but | do not remember what they talkédud; after breakfast Russel,
Kilmaister, and Flemings, took out fire sticks, antlen they were going, Fleming
told Kilmaister to bring the leg rope; they all wenif in the same direction as they
went the night before, excepting Foley, who reméaingth me; Foley and | were in
the hut, and during the time they were away | adkaldy if all the blacks had made
their escape; he said none that he saw; they vildtidled but one; a short time before
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the party came home, Foley drew a sword belongingrie of the party; it was
covered with blood; in about an hour they came hdnsaw the smoke a short time
after; they got up their horses, and Fleming toiinkister to go up by ad by and put
the logs together, and to be sure that all waswued; | do not recollect whether
Kilmaister answered; Kilmaister did go in that diien almost immediately, and
remained nearly the whole day; he said he was dgoinlgis horse; | never went to the
spot, Davy went; Kilmaister was away nearly the lghday; his horse might have
been easily caught; there was a great smoke; lavéise station when Mr. Dangar
came; Kilmaister was at home; a piece of a sworslfaand in the hut; | picked it up,
and gave it to Mr. Hobbs when the police left tietien; it did not belong to the
station; it was a piece of the handle; | gave #to Hobbs; he returned it to me, and |
put it in the hut, where it remained till after thelice went away; Kilmaister said to
me, for God's sake mind what you say; do not sagrt with them, it was not true,
he did go with them, and at the same time; the woam children who were left
with me | sent away with the ten blacks who had defr station with Mr. Foster; it
was a moonlight night; I turned them all away thene night, because | did not want
them to be killed by those men whom | knew to beadter the blacks.
Cross-examined by Mr. Windeyer. - | do not knexactly the hour the ten blacks
came; | did send them away all together; | didkthey might be killed; they did not
leave the boys; they might not have killed the fims; | do not remember asking for
that jin; after they untied one for Davy, | asked dne for myself; | do not know their
reason for not taking Davy; the only thing | knasy that Davy was more naturalised;
| do not recollect their giving any reason for naking Davy; | wish they had left
them all; | did not wish any blacks to remain thdrevanted a jin that | had had
before, not the one they left me; | will swear thataid in the hut all night; Davy did
not go with them; | never went to the place whéeeliodies were found; | did not see
any bush fires on that day, or the day beforearthe¢he two shots quite plainly; | do
not know whether | told all this to Mr. Hobbs; lldohim that | could not help the
blacks; | did tell Mr. Hobbs | did not know who thevere; | never said that | was
sorry | had not made a stronger case against Kskeyail do not recollect | ever said
any thing of the sort to Burrows; | did not recagnmore than one at the time of my
first examination; |1 do not recollect how long aftewas that the Magistrate called at
the station; | remembered Russel and Fleming byerasnwell as his face; | did say to
Mr. Hobbs that I did not know them; | had a secerdmination, because | wanted to
tell more which | had recollected; | have beenha Colony about five years; | am
here for life; | never said that my evidence wogéd me my liberty; | would take any
thing | could get; | only ask for protection; | ¢t know what made my evidence
more against them the second time | do not know; Nlagistrate said he would
commit me for perjury; he said | might be committednot thinking; it was after this
that | began to recollect every thing that was said done; | have been punished
twice, once for neglect of duty and being abseemfisic] the station; | was not
punished at that station; he took me to Court oheeas at New England; | do not
think | deserved that punishment; | was eight daysing; | had a hundred lashes; |
came here for robbing my master; | was ignorard, raisled by others; | am no thief;
| told another to do it; | was apprentice; theydsket Foley stop to take care of the
arms; | thought it was meant to make me believe ttiere was danger; | have been
frightened by the blacks; | saw a black fellow oight run away directly he saw me,
and | was very much frightened; | knew Old Joey;,wes at the station with the
others; King Sandy, his wife, and little Charleyer& also taken away; the jin |
wanted was Heppita, she, Sandy, and Joey, wera takay, and another black fellow
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called Tommy; | could name nearly the whole if tivegre before me; | did not know
all their names; Sandy, his wife, Charley, anddtieers | have mentioned were tied
and taken away.

Re-examined. - Davy never belonged to that ;triifleebelonged to Peel River; he
came down to that station with cattle; the blacleseanthere when he came; | meant
that | did not know them before; | was examinedngtown place the first night that
Mr. Day came; Kilmaister was taken into custody &mehs examined; | was in bed
when | was called before Mr. Day; | was frighteraedl confused; | knew them all by
sight immediately when they were in custody, arsaitl at once that there were two
with men who did not come to the hut; they left kris, pistols, and two swords; |
counted fifteen pistols myself; there were two Sandne ws with Mr. Foster and the
other was takeng [sic] away; it was King Sandy wient with Mr. Foster.

JOHN BATES, hut keeper, assigned to Mr. Dight's station atBig River, about
two miles from Dr. Newton's. - | was at Dr. Newewim June; | saw a party of men,
apparently stockkeepers, at Dr. Newton's; theycdhdkinere were any blacks there; |
knew some of the men; | knew Hall's Jemmy (Oatkajnb was at Dr. Newton's;
Oates was not at Dr. Newton's, he was at our pdac&aturday. Mr. Eaton's man
Parry was there, Hawkin's was there, Black Johnsgtas there also; one of them
asked if there were any blacks cutting bark théney all rode up together; some were
armed; | saw two or three pistols, some small misskend a sword; | cannot
positively say whether any of those | have mendborded arms; | called the
hutkeeper, and after speaking to him they rode asmayonday, about 9 o'clock in
the morning, the same party came to Mr. Dight'semvhcame home | found the party
in the hut; they had dismounted; | had been abblmiptace; the woman was not in the
hut a few minutes before; when | came back | fothel men and a woman there;
there might be ten or twelve men altogether; | do know whether they were all
armed; Hall's Jeffimy and Kilmaister were at ouaqe on Monday morning; one of
them, | do not know which, said they would call the black woman; they remained
about an hour and a half; Mr. Eaton's man Parry éoh they had settled the blacks;
they were all at the hut when Parry said this; nnca say whether they heard the
observation; no one denied it; | am sure Parry galdlid not say anything about Mr.
Foster; | cannot tell why he talked to me abouthtecks; it was the day after the
murder, the Monday; | do not know Toulouse; | da klmow any more than those |
have pointed out; | was sent for to know if | coiddntify Russel, but | could not.

ANDREW BURROWS assigned to Mr. Dangar. - | was at the lower ctawith
cattle when Mr Hobbs went to the Big River, | kntvere were a great many blacks,
men, women, and children, about the house; | ki@t there was an old man called
Daddy; he was a large man; | was away about tes;dajo not know exactly what
day | arrived at the station; | spoke to Kilmasidout what | had heard; | said that |
had heard the blacks had been taken away, thastasshame, and that Mr. Hobbs
would be angry; he said that he knew nothing alipand told me to mind my own
business, that there were some men came and teok #way, he did not know
where; | was living with Kilmaister before; | was Russel's before that; | saw some
men there, | do not know their names; Hawkins wese, Russel, Foley, Palliseer
were there also, and | think Johnston; | know theas a man of color, but | did not
speak to him; | arrived at the lower station befivhe Hobbs; | started before him; it
was the third night we stopped at Russel's; thesew@king about the blacks and
other things; they asked me if the blacks wereuatstation, | said yes, that they had
been there four or five weeks; they then said tremsdd not have been the blacks
who committed the depredations down the river;w same fire-arms and one man
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was putting a leather strap to his sword; they #za¢ were going to look after some
blacks, one man was making a leathern pouch; ihtri@ used for ammunition; |
think they said they wished Jem Lamb was at horde; hot remember the number; |
do not swear what number, and if | did swear itahmot now remember; | met
Fleming a short distance from Russel's hut; | casag how far; he had a musket or a
fowling-piece; | called at Russel's on my way bdui;was not at home; | only went
into the milking-yard; | never knew Fleming befotgyt | was told it was him;
Toulouse was at Russel's.

Cross-examined by Mr. a'Beckett. - It was noargle to meet a man armed;
stockmen always go armed; | cannot say whetheethes a larger man than old
Daddy; | know Anderson; Kilmaister and he used uargel very often; | know one
night when we were in bed he said he was sorryf@r thing he had done; he was
sorry he had not told the whole affair, and thatwuld have been worse for
Kilmaister.

By the Attorney General - | do not know what imeant; | was afraid of Mr.
Dangar's asking me questions; | can't say thaa# wv spite to Kilmaister; it was after
Kilmaister had been taken away by the police tleasdw this.

Warren Mace, a ticket-of-leave man living at Mrgbii's - A party of horsemen came
to our place; some of them were armed; | saw thdmamwthey arrived; they left a

black jin at our station; there was one personrddsher to be taken care of; there
were ten or twelve; they stopped to breakfast; Kister, Hawkins, Johnstone,
Touloun, Toby, Blake, and Oates were amongst theame of them were armed,;

there was nothing said about blacks; | have sees dr six men armed and on
horseback before; | knew some of the men to be @yedlin the neighbourhood, and
did not ask any questions.

Cross-examined by Mr. Foster - | saw King Sattdyday before - Sunday; | am not
positive to the day of the week, but it was onlBéh; our place is about sixteen miles
from Mr. Dangar's house.

CHARLES REID - | am servant to Mr. Dangar; | joined the statanthe Big
River; | took some cattle down to the lower statibis about sixty miles; we stopped
at Russell's | think on Thursday, three days aftedeft Mr. Dangar's; | saw Palliser,
Hawkins, Foley, and Toulouse; Burrows was with meo not recollect anything
particular; they asked if we had any blacks upway; they said those could not be
the blacks who had committed the depredations dbemiver; | saw a musket and a
sword; | think they said they had been down therrivhat the blacks had been
rushing the cattle; | knew the men; | did not dsm what brought them all together;
the pouch was just such a one as is used for amioynl stopped at the lower
station; | met Fleming; he was alone.

Mr. Hobbs recalled - | sent Burrows and ReidHe lower station with cattle on
Tuesday the 5th; Russell's is about forty milesrfrour upper station; it was the
evening of the 15th; | first saw the remains then.

Cross-examined - | did not watch them the windlthe way; | saw them start.

Mr. FOSS dentist - | seen a jaw-bone; there are two teeily this is a part of a
human jaw, and there are human teeth in it; th@eapto have been burnt.

This was the case against the prisoners.

Mr. a'Beckett submitted that there was nothim@ll the nine counts to go the jury.
He said the whole charge is about Daddy, or a bfatke, name unknown, and the
evidence is perfectly circumstantial. Mr. Hobbghs only one who speaks to the
identity of Daddy, and he could not swear whetherrhass of putridity which he saw
was a man or a woman,; thus four counts fall togiteeind. In the fifth count the case
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is set forth differently; it is said that some marsname unknown, lost his life, by a
shot from a pistol; there is no proof that thistpdost his life in such a way. The
sixth count charges Oates with the firing of thetgi he having been seen with a
weapon of the hut, but there is no evidence thae©did fire it; and therefore, the
simple circumstance of his carrying a pistol otglgs was not enough for a case to go
to the jury. The seventh count relates the samueiistances, except that a sword is
the weapon, and Foley is the man charged. The sammarks which were made as to
the pistol were applicable in this case. Mr. ak&#icquoted a rule about criminal
informations, which related an instance of two passwho were executed for the
murder of two persons who were then alive, althomggsing.

Mr. Foster supported the objections on the sgrands, adding that those counts
which set forth the black male to have been unknoauld not stand, inasmuch as it
was proved that he might have been known had he bee of the blacks who left
Mr. Dangar's. The point which | submitted mosbsgly was, that no proof had been
adduced that Daddy was not alive, or that a dedd biack had been found.

His Honor said that the case must go to the Jury.

Mr. DANGAR, St. Patrick's Plains. - Kilmaister is my servdrg, has been a good
and obedient servant; Anderson is also my servanguld not believe him on his
oath; he has been very troublesome, and on thetnifosyy occasion he is addicted to
lying.

Cross-examined. - Anderson has been in my sesice 1833, and for the first two
years he was under my immediate superintendencleafh®een two years under Mr.
Hobbs; | have had him punished more than onceyatyarecent occasion, at the last
sheep shearing, he left his station to the mercghaince for two or three days; |
visited the station on two occasions during hiseabs; | would not believe him on
his oath; if | discovered Kilmaister away from Bistion | would have him punished;
| heard he was taken up; | have only heard whabkas deposed; Kilmaister was not
in my power; Mr. Hobbs is not under my displeasameaccount of this case; | swear
it; he is about to leave my service; his term is lupave been at the station since the
fire was there; Mr. Hobbs was with them; | undesstdrom the evidence against
Kilmaister, that he had joined a party; | did nees part of a sword; Anderson has
been troublesome, and has often told me he wasegplace at one time, when | have
discovered he was at another; on the very occdsiowhich he was punished he told
me a lie; he said he had been to look for lostghetien | knew that they were safe
at the station; at another time he was sent tat®ostat some distance, and he came
home with a story of having lost his beasts, adiddovered he had been loitering at a
station on the road; | am a subscriber for the mefeof these men; | have a servant
amongst them; | believe an honest one and perfeatiycent; as to how much |
decline answering.

Mr. Cobb. - | know Lamb; he has been in my emgglwo years; he has conducted
himself with every propriety, | always thought harquiet, peaceable man.

Mr. T. Simpson Hall. - Oates is under my supendence; | have known him for
three years; he is a steady, correct man.

Cross-examined. - | superintend a large stookjesof it is my own; | have the
superintendence of two stations on the Hunter,tarek beyond the boundaries; he
was without an overseer on the occasion of theeptdsal.

GEORGE BOWMAN, farmer and grazier. - Johnston has been in mycgefive
years and a half; for the last four years and &lhaave found him a good man; |
always sent him in charge of cattle and goods;efgored him, and he has always
behaved well; he is free about two years; | onlgvkrhim while in my service; it is



New South Wales Inquests, 1838; 24/03/08

now two years since he left my employ; Mr. Cox oéfé him higher wages than | did,
and he left me, or | should have employed him i day.

Mr. JOLLIFFE , superintendent to Messrs. Bell - Palliseer angsBuhave been
under my charge two years; Russel has been a géweanan, a good servant, and a
quiet well-disposed man; Palliseer was the sansyways found them at home and
quiet attentive servants.

Cross-examined. - | know nothing of this affaiwvas in Sydney at the time it
happened.

This was the case for the defence.

His Honor in addressing the jury said, we hag® teen engaged many hours in
one of the most important cases which has ever eorder our notice since there has
been a Supreme Court in New South Wales; the asecited considerable interest,
and you were warned at the outset to throw asigeimpression which might have
been made by hearing or reading descriptions anatfair. | hope you will not be
offended when | recall to your minds, that eachyoti when entering that box
invoked God to witness that he would be determibgdhe evidence, and return a
verdict according to the substance of that evidericthat were not so; if it were
possible a jury could be biassed [sic] by out-doggressions and return a verdict not
according to the evidence, our dearest rights vaergake and public justice was a
farce. It was clear that a most grievous offerge leen committed; that the lives of
near 30 of our fellow creatures have been sacdfiead in order to fulfil my duty, |
must tell you that the life of a black is as presi@nd valuable in the eye of the law,
as that of the highest noble in the land. Thekblaanswerable for his crimes, and
some short time since, before | had the honourcotipying my present seat on this
Bench, a man, a native was executed for the mwftiarwhite man. Having made
these observations for the benefit of the publiovel as the prisoners, | will call your
attention to the evidence, and leave you to digghajour duty by considering
whether the prisoners at the bar were the parties @ammitted the crime which has
been proved. | agree, said His Honor with therledrcounsel for the defence, that a
man cannot be committed for manslaughter or muizkfore a body is found;
therefore the point you have just to determinavisether Daddy was the unfortunate
man who lost his life as set forth in the indictmer whether a man, whose name is
unknown to the Attorney-General, came to his ddathviolent means from the
prisoners hands. He added, that in some of thatsdbe prisoners were charged as
accessaries only, but he observed that although wexe charged as accomplices
only, yet accomplices were by the law held to bmqgyals, and if found guilty
subject to the same punishment. He mentioned andate on this subject, which
occurred while he was in England practising at llee - A young man named
Lewiston, went out with some companions for theppse of committing a burglary,
at the time they determined upon the robbery th@ytemplated no violence. On
arriving at the house in question, the noise theylenattracted the attention of the
owner, who arose, opened a window, and put oultdesl, and was immediately shot
dead by one of the party. They were all apprehgndied although charged only as
accessaries, were found guilty and hanged for tnelen as principals.

His Honor summed up at great length, minutely réakgiing the whole of the
evidence, and the jury returned a verdict of - Sailty, after having retired about a
guarter of an hour.

The prisoners were all remanded for trial onsame charges, the Crown Officers
being dissatisfied with the verdict. It is themtantion to indict the prisoners for the
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murder of an aboriginal woman, and to call the sanidence in support of the case.

The trial is to take place on Monday next.[*]

See also Australian, 17 November 1838; Sydney Herald, 19 November 1838. The judge's
trial notes are at Dowling, Proceedings of the Supreme Court, Vol. 156, State Records of New
South Wales, 2/3341, pp 85-149.

This is the first of the two famous Myall Creek massacre cases (the other being R. v.
Kilmeister (No. 2), 1838). Preliminary notes on these trials are in Miscellaneous
Correspondence Relating to Aborigines, State Records of New South Wales, 5/1161, 742-
761. They are preceded at 682-741 by an account of attacks by Aborigines at Port
Macquarie. See also 306-311. (Some of these documents are now online: see numbers 27,
27a, 27b, 87.)

The depositions in this case are held by the State Records of New South Wales, 4/9090;
COD 392. For one of the earliest of Gipps' reports to the British government on this case, see
Gipps to Glenelg, 1 October 1838, Historical Records of Australia, Series 1, Vol. 19, 601.

For the release of two Aborigines due to insufficiency of proof, see R. v. Wombarty, 1837.

A year earlier, the British government was very concerned about the massacre of a party of
Aborigines by a group headed by Major Mitchell: see Glenelg to Bourke, 26 July 1837,
Historical Records of Australia, Series 1, Vol. 19, pp 47f, 390; and see Historical Records of
Australia, Series 1, Vol. 18, p. 590, stating that “a considerable number of these unhappy
Savages were slaughtered" (Bourke to Glenelg, 15 November 1836, and see 25 January
1837, p. 656). This led to a debate in the newspapers: see, for example, Australian, 30
December 1836; Sydney Herald, 12 November 1838. On the governor's initial instructions for
the Mitchell expedition, see Australian, 7 February 1837.

Major Nunn's massacre of even more Aborigines (which is examined at length by R. Milliss,
Waterloo Creek: the Australia Day Massacre of 1838, George Gipps and the British Conquest
of New South Wales, McPhee Gribble, Ringwood, 1992) was the subject of official
correspondence as early as April 1838: Gipps to Glenelg, 25 April 1838, Historical Records of
Australia, Series 1, Vol. 19, p. 396. Milliss also gives the best analysis of the Myall Creek
murders.

Governor Gipps was exasperated by the number of clashes between whites and Aborigines:
see Gipps to Glenelg, 21 July 1838, Historical Records of Australia, Series 1, Vol.19, 508f.

See also R. v. Douglass, 1838.

[*IDowling recorded this dramatic decision by th@wn as follows: “"At the prayer
of Mr. Attorney General the prisoners were remanétedirial on another charge™:
Dowling, Proceedings of the Supreme Court, Vol.,15&te Records of New South
Wales, 2/3341, p. 149.

Decisions of the Superior Courts of New South Wal&88-1899; Published by the

Division of Law Macquarie University

CJA, 4/322, 24/11/1838

CORONER’S INQUEST AND COMMITTAL FOR MURDER. - Ainquest was
held byW.H.KERR, Esq., acting Coroner in the absence of Mr. Branm&o was
from Sydney on leave, at the “Victoria Hotel,” Fstteet, on the body of a female
child newly born, which was found in a cess potil.appeared in evidence that a
woman namedARY [ANN?] APPLEBY , a prisoner of the crown, assigned to her
husband, and in the employ of MEIBSON, of the above hotel, kept her bed on
Friday last, merely stating to her mistress tha wsfas indisposed, but Mrs. Gibson
suspecting that all was not right, sent for a m&diman, who confirmed her
suspicions, that she had but a few hours ago beatlzer. The woman confessed it,
but asserted that the child was still born. BROBERTSON declared it as his
opinion that the child had lived after being boifhe jury returned a verdict &¥ilful
Murder against the woman, who on the Coroner’s warratitbei committed to gaol
to await her trial, as soon as she is able to ®ved thence from the Hospital where
she at present lies.
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AUSTRALIAN, 27/11/1838

Supreme Court of New South Wales

Burton J., 26 November 1838

Source: Australian, 27 November 1838[1]

MONDAY. - Before His Honor Mr Justice Burton andviiJury.

Charles Kilmaister, James Oates, Edward Foley, Jehssell, John Johnstone,
William Hawkins and James Parry, were indictedvidful murder, at Myall Creek,
on the 10th of June last.

The information contained twenty counts; whidrai@ed the prisoners severally
with being accessory to the murder of a male anthfe aboriginal child, by shooting
them with a pistol loaded with powder and ballwdfich they (the aboriginal children
described,) then died. Other counts charged tla¢hdef an aboriginal male black,
called Charley, by shooting with a pistol, cuttingh a sword, and casting into a fire,
whereof he died, on the day and year before named.

At the close of the reading of the informatierhich occupied an hour and a half
reading, Mr a'Beckett who was retained for the qmess rose and applied to be
allowed time to plead to the information. The test gentleman contended that the
prisoners had not been furnished with a copy ofitf@mation, which was long and
required some time, to be answered.

The Attorney General contended that the prison@re not entitled to a copy of the
information, but at the same time, he did not dijethe application.

Mr a'Beckett admitted that the prisoners weré¢ entitled to a copy of the
information, but he thought that the Court would refuse so reasonable a request,
when it was considered that the prisoners weretaaldor their life.

Mr Justice Burton said that he thought the aagibn was quite reasonable, and he
thought that under the circumstances, the priscstevald be allowed time to plead to
so lengthy an information, and he certainly waslimed to acceed [sic] to the
application.

The Attorney General said that, so far from pemclined to oppose it, he should
immediately consent to it, as it had been his imento apply to the Court for a
postponement of the trial in consequence of thdigation of certain articles through
the public press, which must, in the course of hufealing, bias the trial of this case;
and he was of opinion that if the case was now d¢itbon and tried, that it could not
have a fair and impartial consideration by a Juhownust in a certain degree be
biassed [sic] by what they had heard out of therCoBesides which he would be
prepared with affidavits to shew that the case c¢owmbt be now tried without
prejudice, and that public justice would be in jaay, by the case being proceeded
with at this time.

Mr Justice Burton said, that if the Attorney ®mal was now prepared with
affidavits to support his application to the Coume, would be ready to hear the cause
shewn against the present proceeding with the tiigl if the Attorney General was
not prepared with those affidavits, the applicataas premature, and he (the
Attorney-General), had better reserve his remanksl the application came, in
course of practice, before the Court. He (Mr &estBurton) regretted that the
Attorney General had not adopted the mode whichldeseh adopted by the Attorney
General, on an application to the Chief Justic&mgland to suspend the publication
of a case which had not been terminated. If therAey General had adopted such a
course, he (Mr Burton), was certain that an ordeuld have been given to that effect.

The Attorney General said, that had he beenewet such a course would have
been pursued by the press, he certainly would haae the application, but he had
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not been aware, nor could he have supposed that swourse would have been
pursued by the press - until that morning, whenmy®f the Sydney Herald had been
put into his hand, and he thought that such a patiin tended to pervert the ends of
justice. He would willingly consent to the postearent of the case until the
following morning, at which time he would be reatysubmit his affidavits to the
Court, and as the prisoners' counsel had only eghtir a postponement of the trial
until ten o'clock on the following morning, he cduhot have any objection to the
application.

Mr Justice Burton said, that he thought the i@ppibn on the part of the counsel for
the prisoners, was very reasonable; the inforanfsar} was long and complicated,
and he felt he was bound to grant it.

The Attorney General said, that after what hadnbsaid, he was bound to apply to
the Court for an order to restrain the press fraliphing any thing more relating to
the case, as he believed that it would prejudiequry.

Mr Justice Burton said, that the Attorney Geheoaild take what course he thought
proper, but he would advise him not to be hastyisrapplication, nor in the course he
intended to adopt. For in his (Mr Justice Burtpajsinion, he thought, and he said so
with confidence, that the course of public justiweuld never be perverted when a
case came before a Jury and a Judge of New Sou#sWHe thought there was too
much honour in the Supreme Court of New South Watesver bias a case that
might come before the Court. He hoped, and not boped, but could assert, that the
Judges, as well as the Juries, were never biasggdy any thing that occurred out
of doors, in the decision of a case; and he feth wieasure that the administration of
justice was safe in the Bench and Jury of New So#Hies. However wicked
persons might attempt, by their writings, to swag tourse of justice, he would never
admit that the moral stated of the Colony was sbdsahad been represented, and that
the course of justice could be perverted by anygttihat was said out of the doors of
the Court.

The Court then granted the application for tlstponement of the trial until the
following morning (this morning), when the trial i\come on in full, and we shall

make it a point of giving a full report of thisati

See also Sydney Herald, 28 November 1838; Sydney Gazette, 29 November 1838; and for
proceedings between the two trials, see Australian, 20 November 1838. For an indication of
the passionate response to the outcome of this trial, see R. v. Douglass, 1838.

This case was also recorded in Burton, Notes of Criminal Cases, vol. 39, State Records of
New South Wales, 2/2439, pp 28-107. It concludes with the following: ““Verdict - all Guilty on
the first five Counts. Not guilty on the others."

The first trial is reported as R. v. Kilmeister (No. 1), 1838.

Justice Burton had a sincere, albeit paternalist, interest in Aboriginal welfare, as is shown in
Miscellaneous Correspondence Relating to Aborigines, State Records of New South Wales,
5/1161, 378-493, 515-517, 772-780, 789-796. At 385f, there is a draft bill which appears to
have been written by him, the preamble of which states: “Whereas it is expedient and
necessary to make provision for the amelioration and protection of the Aboriginal Natives of
this Colony in such manner as shall be consistent with their just rights and privileges as
Subjects of Her Majesty the Queen". At 797-802, there is an application by the Aborigines
Protection Society for the admission of native evidence. (Some of these documents are now
online, see numbers 27, 27a, 27b, 87.)

Decisions of the Superior Courts of New South Wal&88-1899; Published by the
Division of Law Macquarie University

SYDNEY GAZETTE, 29/11/1838
Burton J., 27 November 1838
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The seven men charged with the murder of the blatks/erpool Plains having been
placed at the bar, the Clerk of Arraigns proceddezhll on them for their plea.

The prisoners pleaded a demurrer to the first éoents of the indictment charging
them with killing a child name and sex unknown. the 6th, 7th, 8th, 9th and 10th
counts, they pleaded autrefois acquit; and notygtalthe remaining ten.

The pleadings set forth that the prisoners ougtitto be tried on the first five
counts as they were not sufficient in law, and ¢fene the prisoners were not bound
to answer them, inasmuch as they were chargedatrsét of counts with the murder
of an aboriginal native child without any furtheesdription; they therefore prayed
judgment on these counts in their favour. A pléawrefois acquit was laid to the
five following counts setting forth that the prigrhad, on the 13th November, been
tried in this Supreme Court on an information filegl the Attorney General that
certain persons had wilfully and maliciously muetka male aboriginal black at Mr.
Dangar's station, Myall Creek, of which charge theg others then at the bar were
all acquitted, and that the aboriginal male chilthwvhose murder they now stand
charged is the same felony and murder for whicty there before tried on the
aforesaid information laid by the Attorney Genesgald of which charges they were
before acquitted.

The Attorney General explained that the firsefcounts were quite sufficient in
law.

Mr. Justice Burton did not see the the [sic]essity of the first five counts. The
individual murdered must be either male or femalghe last verdict was given in
favour of these prisoners; he did not think it tigh state any impression of the effect
of that verdict; he thought the Attorney Generagt proceed with deliberation and
duly consider the case before he commenced it.HHi®r said the Attorney General
could enter a nolli prosequi for those counts.

The Attorney General said it was necessary tg tlee counts on account of the
evidence; he should wish particularly to ascertii@ averments as made in the
prisoners' pleadings; whether it was stated thatntiale aboriginal black for whose
murder they had been already tried, was the samegaial native black set forth in
the present information.

Mr. Justice Burton believed that the avermenfagh that the felonies and murders
with which they (the prisoners) now stand chargexlthe same as those for which
they were tried and acquitted on a previous infdiona

The Attorney General having obtained a copyhef pleadings, said he took issue
with the averment, inasmuch as the felonies anddamufor which they are now
brought to this bar are not the same as they wef@dtried for; and, moreover, that
the child here set forth is not the same as de=ttilb any previous information.

Mr. a'Beckett said the replication ought to mevriting on the part of the crown.

Mr. Attorney General believed it was his prigée as Her Majesty's Attorney
General, to answer either verbally or by writindhaspleased.

Mr. Justice Burton then stated what he beligeeoe the substance of Mr. Plunkett's
replication, viv [sic]. - That as to the matterstained in the 1st, 2nd, 3rd, 4th, and
5th counts, the Attorney General saith that thel saatters therein contained are
different in law. As to the several pleas of this@ners on the counts 6th 7th, 8th 9th,
and 10th in the information, the Attorney Genegtlsthat the felonies and murders
for which the said Attorney General has so laid $lagd information against the
prisoners at the bar, are not one and the sameeaglonies and murders for which
the prisoners have been already tried and acduaiteset forth by the said prisoners
in their averment. The Attorney General denieg the male aboriginal black for
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whose murder they were before tried is the sameigibal male black now set forth
in this present information, and prays that thaessay be tried by the country.

A jury was then empannelled to try the issuetalith the prisoner's averment on
the second five counts.

Mr a'Beckett said that in cases of this sortarghould be certainty and precision,
without doubt or ambiguity. The Court cannot allany doubt here, and if there be
any it will tend in favour of the prisoners. Theacge of killing an aboriginal child is
not descriptive enough. The prisoners might plgaiity to the murder of a male
child, and on that concession be found guilty & mhurder of a female. It is material
a person should be aware of what he is accusedaantiself does not presume that
an aboriginal black child means an aboriginal bléakale child. Mr. A Beckett
submitted that this uncertainty was fatal to tinst five counts.

Mr. Foster - The information does contain suffitiaacuracy to enable prisoners to
plead in answer. It is especially incumbent onspooitor to set forth the charge
clearly and distinctly. Here it says that the paitled was unknown, and having at
the commencement been thus vague, he ought to haea more particular
afterwards; the sex, surely, of the individual mighve been set forth - it is not, and
cannot now be proved.

Mr. Windeyer quoted a case in support of what haen said by his two friends.
The learned gentleman challenged the Attorney-Géngr point out a single
information in which either the name or sex of ¢éd is not set forth. | suspect he
said, that whoever has made out these informatiassbeen misled by some of the
works which are erroneous as far as our practies.gdn Hale we find the words
“eujusdem ignoti," but the Latin termination hef®ws the sex, which termination
and its effects do not appear to have been nobgetie writers of the information in
this case. Mr. Windeyer submitted it would be ymg uncertainties to an alarming
extent, and hoped the Court would show partiesttieat must be much more exact.

The Attorney-General said that it was not nemgst® prove the sex of the child; so
long as it could be proved that a child had lostife, it was enough. When all the
distinctive organs are destroyed, how is it posstbldistinguish and describe a sex.
It is not necessary to describe the name or sekeotleceased; however, should the
party be known to the jury, the prisoner mightthéit be not provided for by another
count, be acquitted. If a pleader undertake to@the sex, he must do it; but until he
does undertake it, he need not. In cattle kilbngtealing the law provides terms; it is
known also that children are protected by law, #mel term is well and clearly
defined.

Mr. Therry followed shortly in support of thedi five counts against the plea of
“demurrer" entered by the defendants. One ofdaimned friends on the other side
had relied on “conjusdem ignoti," but had choserfarget the word ““homins,"
which was plainly understood.

Mr. a'Beckett was impervious to the argumentsMof Therry, and could not
understand how the murder of a male child and aelso female child was really but
one murder. Mr. a'Beckett had not heard, nor cbeldind a case in which the name
or sex were not set forth on the face of the imderit. Mr. a'Beckett submitted that
this uncertainty was fatal to the five counts.

His Honor thought the information was as cer&srwas required by law, as it was
only required to set forth that a human being hadnbkilled, without setting forth
whether it be male or female. He was of opinicat there was such certainty in the
those counts as to enable him to overrule the demwand to judge that the prisoners
should plead to those five counts.
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Mr. Justice Burton. The proof is with the pnsos, therefore Mr. Foster you will
have to begin.

Mr. a'Beckett. - The gentlemen of the Jury viadlve, under the direction of his
Honor, to decide whether the felonies of which phisoners were formerly charged
are not the same as those with which they are ranged.

Mr. Gurner, Chief Clerk of the Records, produdieel record of an information for
murder against the prisoners at the bar and oth&he prisoners were tried on the
15th of November, 1838, before His Honor the Chiedtice, and all found not guilty.
It was admitted that the prisoners at the bar et of the men who were tried on
that information.

The Attorney-General said, this was no prooftfas case, they say that these men
were acquitted of a murder, not the murder of wiiney are now accused.

Mr. Justice Burton. - Surely Mr. Attorney-Genledtaes not wish them to prove his
meaning. How is it possible that they can provestler one person stated to be
unknown is or is not the same as a person setdosttond time also unknown!

The Attorney-General paid all due respect toHwsi0r's opinion, but thought him
self bound to advance his own opinion in dischaofehis duty. The learned
gentleman quoted authority; the proof of issue Wit defendant, and as yet there is
no proof in this case.

Mr. Therry followed the Attorney-General veryidity. There were twenty-eight
aboriginal natives, unknown to the Attorney-Generaho appear to have been
destroyed, and the acquittal for the murder of dmes not do away with the crime as
far as the others are concerned. The defendantsder to support their plea, must
prove that the crimes of which they are now accwsedprecisely the same as those
of which they were before acquitted. If they copldve that there was only one
person murdered, and that they had been acquittédtabmurder, they would have
established their grounds, but no identity of tleespns set forth in the information
have been proved, and that, therefore, unlessdbgyrove identity, it was hoped his
Honor would not allow this plea to stand. If it eallowed, it would be a passport
for crime; if a man be acquitted of the murder m&horiginal native, name unknown,
he will always be able to start this plea, as weeha other way of naming them.

Mr. a'Beckett thought there was nothing to gdh® Jury except the admission of
his being, as to the identity of the prisoners.thi first information we were charged
with the murder of a male aboriginal child. Isaboriginal native boy not a black? It
is quite absurd to talk about the identity of peswho are set forth as unknown, and
how would it be possible to prove the identity bbse persons set forth in the
informations, and all that defendants had to do teagrove the identity of the
prisoners.

Mr. Foster said there was scarcely anything @oshid in addition to what Mr.
a'Beckett had advanced; but he thought the Attofaegeral wanted them to prove
what it was utterly impossible to prove. The imf@tions are evidently the same - a
male aboriginal child is a black, and a male ahboaigblack may be a black child.

Mr. Windeyer replied to a case quoted by Mr.rfyleand repeated that the plea was
fully established, and that he should not consetiyidatain the court any longer.

The Attorney General - The arguments on the caséhgs far - a dozen murders
might be committed and the same parties tried fiemt and if acquitted for one,
could not be tried again. They laugh, becauséisdase there are 28, or about that
number; and because, although the prisoners abvahevere acquitted in one case,
they are to be tried again in another; but | shgt if 28 or 58 murders have been
committed, each of those murders is a separateeciven though not one of the
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names of the parties murdered be known. The waftdld" is a description of itself

recognised by law, and not to be compounded with.M&e have different terms for
differently aged aged [sic] cattle, and in our ndir there are crimes which differ in
magnitude - as the case of the parties offendetbi® or less. Who would think of
an adult, when he hears the term child? It isagast usual to give a full description
of a party in a warrant for apprehension, but nan indictment.

Mr. Justice Burton - This case has occupiedcthat long time, and he had time
enough to consider it thoroughly. This case ditlresemble common cases, and as
many other blacks were killed, some whose namesitnig known, and others not,
Mr. Justice Burton thought that Mr. Foster oughgtoa little further; and he would
admit more evidence on the part of the defend&lils.iFoster chose to adduce it. It
was very likely that, at the end, the whole of tharties concerned would fid
themselves in very nearly the same position, butisbed to proceed in due form as
had been enforced in so long an argument as ttiaedittorney General.

Mr. O Reilley - | am attorney for prisoners;elcollect the prisoners being tried ten
or twelve days back; the witnesses were turnedobaburt; | remained; | heard the
opening speech of the Attorney General; | undedsthe Attorney General to state
that several persons had been killed on the sayentzan, women, and children, at
the same place; | know that bones wee producedljdve when mr. Day was in the
box on the part of the crown; Mr. Foss, who wasrafards examined, thought it was
the rib of a child; | would not take upon myselfgay whether the Attorney General
stated any number.

Cross-examined by the Attorney General - Theas & count for the murder of
Paddy; the evidence was not confined to that théacase of another black; childrens'
bones were produced; | understood Mr. Hobbs had #dare were 28 bodies;
evidence did come out about the murder of some womed children; the
circumstances were applicable to the whole of tases; | do recollect that the
counsel for the defence did contend that it hadoeein proved that Daddy's body had
been found; Mr. Hobbs swore positively that he mad know whether the body found
was a male's or female's; Mr. Hobbs did mentioradhwith a beard; it appeared to
me that the evidence related to the whole of ttse;cthere was the rib of a child, a
jaw bone, and some teeth which had been burned.

Re examined - | do not recollect the Chief &@stemarking anything about one of
the prisoner's saying only one woman had escaped.

Mr. Kemp - | am in the habit of attending in erdo report cases in this court; | was
present on the trial of these men; the objectikeriaby counsel was - that the body
found had not been proved to be the body of a niee was also an observation
made as to Foley's having said that they wereilsdtikout one woman.

Cross-examined - The Attorney General drew loadtf's attention to what Hobbs
swore about the beards; | do not see how the esdeould be separated; the subject
of the beards was merely an incidental observab@addy, according to one witness,
was a very large man.

The Judge, in summing up, directed the juryesnaibn to the points as to whether it
was proved that Daddy was killed, or if not, ihi&d been proved that a black male
had been killed; as if even the last had been pkoiaevas sufficient to support the
informations.

The Attorney General observed, that the cas¢h®dury, was a collateral point as
regarded the trial of these men, if the Jury detithat the counts were the same in
this information as those set forth in the forrm@oimation of course they would fall
to the ground.
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Mr. Justice Burton said this was a case of laa fact; there was an important point
for their consideration; it had occupied consid&raime in arguing this case; and as
was stated in the argument of the Attorney Gendralprisoner or prisoners commits
the murder of 28 persons, | am bound to tell yoat #ach of those murders is a
separate crime; had we not received in evidentigisicase proof that the inquiry was
directed in the last trial, to a large body, sugabthat of Daddy, and that the rest of
the matters came out in evidence; thus we seethieaénquiries were not directed
towards a male black alone; as, had it been sanight then have understood that it
was a male black child. It is therefore for yoentiemen of the Jury, to decide
whether they were tried on the same charge, asvisset forth against them in the
five first counts of the present information. T@nt of law on which these pleas are
drawn, is thus - no man can be put in jeopardyewar the same offence. The
question is, whether the prisoners are in that itiond

The Jury, after having been absent more thamoan, were sent for by His Honor,
who told them that he thought, perhaps they didemattly understand what they had
to consider. The prisoners say that they have beshfor the crimes alledged [sic]
against them in this information; it is for youdonsider whether they have or not.

The Jury again retired, and after a few minue#srned for the crown.

The prisoners were then called upon for the#apl Mr. a'Beckett said they were
now considering their plea, and that all the plehg&h were open to them before they
took the ““demurrer" were still open to them.

His Honor said they were. - M r. Therry quotéd@me length, when Mr a'Beckett
rose and said, he would save his friend his trquidethe prisoners would at once
plead not guilty.

The Attorney General rose to apply for postposmetmof the trial to Thursday
morning, on account of the absence of Mr. Hoblgsjracipal witness.

Mr. a'Beckett said that His Honor would obsethet this affidavit was exceedingly
vague. The Attorney General was well aware otithe the trial was coming on, and
ought to have had his witnesses ready. His Hoawinly been satisfied that there was
a jury summoned for Thursday, did not know how bald resist the application, but
Mr. Hobbs certainly ought not to have been absent.

See also Australian, 29 November 1838; Sydney He2& November 1838.
Decisions of the Superior Courts of New South Wal&88-1899; Published by the
Division of Law Macquarie University

CJA, 4/324, 30/11/1838

LOCK JAW. - DANIEL KELLY , who last Sunday week was seriously ill-treated
by two men, one of whonS(ZE) bit his thumb, died on Sunday last, of Lock Jaw,
occasioned it is said by the bite. A Jury was emed to hear evidence on the death
of the deceased, when a Verdict of manslaughter reasned agains8IZE, who
already stands indicted for a robbery upon deceased

SUICIDE. - CaptaifDAVID W.] O’'HARA , of the 50" Regiment, put a period to
his existence on Monday evening, by shooting hifiteebugh the head with a pistol.
It is reported that the unfortunate man, has fonesdime past been in a desponding
state. A Jury sat upon the body of the unfortui@ffecer on Tuesday last, when a
Verdict of Insanity was returned. His remains wiaterred with Military Honours on
Wednesday afternoon, the procession moving fronmkesquarters at 3 o’clock P.M.,
the Band of the 80playing the Dead March in Saul.” Most of the Officers of the
Regiments in Sydney followed; among whom were Cel®®SNODGRASS and
WOODHOUSE, CaptainHUNTER, Major JACKSON, CommodoreDU PETIT
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THOIRE , and several Officers of the French frigsenus besides many Officers of
H.M.S. Pelorus.

SUPREME COURT.

Friday, November 30. Before their Honors the thhegges.

The Court being opened, the following prisonersenealled up for sentence:

JOHN FINN, for wilful murder, death.

PETER FLINN, for manslaughter, to be transported for life tBenal Settlement,
and never to be allowed to return.

THOMAS HOLDEN, for murder of his wife, death recorded, with a
recommendation that the sentence be commutedrsptetation for Life to a Penal
Settlement.

WILLIAM M'LEAN, for manslaughter, to be transported to a PendleSeint for
life, and never to return.

AUSTRALIAN, 01/12/1838

Burton J., 29 November 1838

THURSDAY. - Before Mr Justice Burton.

On the opening of the Court, when the Registrdedalver the pannel, the following
Jurors were severally fined for non-attendance, k4e8Villiam and Robert Jenkins,
Richard Kemp, William Kerr, James Kay, William Kaas, Alfred Kennerly, Francis
Kenny, Isaac Levy, Thomas Lockeyer.

The Attorney General observed, that out of taanel of 48, only 28 remained to
chose out of, and he begged that the Court woufgbg® the highest fine on the
absentees.

The Court did not think this a case which paitidy called for the indiscriminate
imposition of the highest penalty; and it did nbink that imposing the highest
penalty would bring the parties to the Court thet tb remedy the inconvenience.
The Attorney General said, that although it woudd remedy the evil then, it would
prevent a similar evil occurring in the future. eTfine generally imposed was so
small, that persons in any kind of business, waddner forfeit the penalty than
attend. He had frequently urged the necessitywéme fines on the Court; and on
his last complaint, Mr Justice Willis had statedttin future he would enforce the
highest penalty.

The Court then ordered that the several pantes had been fined in the mitigated
penalty, on calling over the pannel, should be is8lefined £10, and that | should be
notified that this cause would, in future, be imgeal operation.

The Attorney General then suggested, that apdmmel was so low, the sheriff's
officer could call on the parties who lived in tonand compel their attendance, as it
was more than probably that a jury would not beirredd after the prisoners had
exercised their right of challenge.

The prisoners Charles Kilmaister, Edwards Follgmes Oates, John Johnstone,
William Hawkins, John Russell and James Parry, \peiteo the bar.

The Jury were then called to be sworn, and aleviing jurymen were challenged
as they came to the book: -- William Jones, blacgksnWilliam Knight, publican,
Sydney; Henry Linden, publican, Sydney; and Willidohnstone, publican, Sydney,
by the Crown; and Samuel King, shopkeeper, SydNey. Kentich, Sydney; Henry
Lane, shopkeeper, Sydney, Edward Lord merchangplokuke, boatbuilder, North
Shore; John Knox, cabinet-maker, Sydney; Andrewdled Sydney; Edward Lee,
merchant; William Love, landholder, Concord; Solomdevien, hotelkeeper,
Sydney; John Lamb, merchant; Saul Lyons, shopkeepginey; Richard Lynch,
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shopkeeper, Sydney, Willam Lee, shopkeeper, Sydnlmes Kay, brewer;

Parramatta; and William Longford, boatbuilder, Sg@rby the prisoners.

The pannel having been gone through, the four sucballenged by the Crown were
returned to the box, and the following jury wereosmwto try the case:--

George Sewel, of Sydney, foreman; Francis Kingpdoailer, Sydney; John Little,

publican, Sydney; Richard Leeworthy, tailor, Sydn®&gnjamin Lee, landholder,

Parramatta; Edward Hyland, landholder, RichmondexAhder Long, publican,

Sydney; William Knight, publican, Sydney; and Wéli Johnstone, blacksmith, Pitt
Town.

On Mr. Henry Linden coming to the book, the Atiey General asked him whether
he had not openly expressed an opinion on this chge Honor would not allow the
guestion; it was not fair, neither was it consianal.

Mr William Humphries was called by the sheriff a talesman, and the Attorney
General having ascertained that he had been ojutheon the former trial of the
prisoners, said “you may walk off," which expressithe Court immediately
checked, as casting an unnecessary reflectionuyraan.

The Registrar then charged the jury with thesqmers, and read through the
indictment which contained twenty counts, as befsteged, charging the prisoners
with the murder of a black aboriginal child; theuots varying the person of the child,
as a male, and a female child to the Attorney-Gadnenknown, and as a black
aboriginal named Charley. The information chargled murder at having been
committed by shooting with a pistol, cutting witle&ord, and beating, casting into a
fire, and keeping the child there until death edste which the prisoners pleaded not
guilty.

The Attorney-General opened the case. Theylmadaid) already been put on their
trial for murder, but for a totally different offea to the present charge; that point had
already been decided by a jury of the country. sTdase was a peculiar one and he
was aware that considerable feeling and exciternadtprevailed in the public mind
on the subject; and on this head he might recdamd, for not having, at the close of
the last trial, obtained an order from the courptevent the publication of the trial
before the matter was finally terminated, as wslitlke comments that appeared in
some of the public prints. That order, howevet, Ib@ing given, the trial appeared
fully in the public prints and was commented onegafly by every portion of the
press according to their different opinions of tiage. He did, however, hope that the
jury came into the box uninfluenced and unbiasedahy feeling but that of a
determination to strictly observe the oaths theg teken, and conscienciously [sic]
perform that duty which the stern justice of theiminy, and the sacred obligation of
their oaths demanded at their hands. It couldorotoncealed, as it had already been
disclosed in evidence, that twenty-eight human deeimad lost their lives in a manner
which was sufficient to move the most hardened alndurate heart; it was not his
intention, nor was it his wish to bias them agathstprisoners, now put on their trial,
but it was his duty as well as his custom to biefore them the enormity of crime,
and to paint it in its most debasing colors. Tleageance of the law only fell upon
the guilty, and if the crime now imputed to thespriers was not brought home to
them by the clearest evidence, he did not expeetrdict at their hands, nor did the
law expect it. (The learned Attorney proceededstate the circumstances of the
case.) There was one circumstance, which had cmnsince the former trial which
would clearly implicate Kilmaister, and shew that, fat any rate, was actuated by
malice, in the share he took in the matter; it Weshaving, when spoken to of the
motives which could have induced him to commit saateed, replied that if it was
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known what the blacks had threatened to do to hanyould not be blamed. On the
former trial eleven persons had been arraignedtlagliry would observe that seven
only of the eleven, were now called to answer tlesgnt indictment and it would be
competent for the prisoners to put those four peysato the box, to relieve them
from the charges of which, having all been in conypahey could not be ignorant;
and, if they did not avail themselves of this, ibuld be presumptive proof of their
guilt, as they might have called those who weregme to establish their innocence.
He could not avoid declaring that the thanks ofabantry were due to Mr Day, the
police magistrate, for the vigilance he had exectis tracing this barberous [sic]
murder; and they were doubly due to him, as hedvady obstacle thrown in his way
by those who ought to have assisted him, and wastusly opposed in the
performance of his duty. But notwithstanding thmevarthy opposition he received,
he had fearlessly performed that duty, and hatlpagh not without great difficulty,
collected proofs which he (the Attorney-Generaught, placed the matter beyond
doubt. As he before observed, there was no daubthiat great prejudice existed in
the public mind, on this matter, but he trusted the jury would cast all from their
minds, and return a verdict on the evidence whiclulds be laid before them, to
satisfy their consciences, and the justice of thentry.

The following witnesses were then called.

Mr Thomas Foster, superintendent to Dr. Newtwas called, and gave evidence
precisely similar to that contained in the repaublshed in The Australian of the
17th instant.

Mr William Hobbs, also gave similar evidence wibine or two exceptions; and
continued: | knew a little boy named Charley whtsgber was called Sandy, and they
both were with the party of blacks | left at My&lteek, when | proceeded to the Big
River; he was a very familiar and a forward boy fitg age; | know his mother who
was called Martha, and they were all at my stativen | left. | saw the foot-marks
of persons who appeared to have been engagedimgriags to the fire; they were
not cut logs, but dry timber; | found a basket sashs used by the blacks, on the road
between my station and the fire; it contained uasiarticles such as are carried by the
blacks; it contained a piece of opossum skin, spipe clay, which they use for
painting, some belts, and some small crystal starteésh the blacks set great value
on; | have been told they worship these stones,candider they possess a charm to
cure them when they are sick.

Cross examined by Mr Foster. - | know that ddptens had been committed by
the blacks some time before this, but further ddlwenriver; and | recollect Kilmaister
saying that he thought it was a good gob that thekb had come to the station, so
that he could make friends with them; I did not Bagny evidence, although | set it in
the public prints, that Mr Foster stopped only aumte at the fire. By saying that the
bodies and sculls were in the same state when tl wigéimMr Foster, as they were, the
evening before when | examined them alone; | didmean with reference to the
number of bodies, but to their state generally;aswlose enough to see them; there
was no fire, either on my first, or my second visith Mr Foster; unless a person
went close up and stirred about the ashes, he cmildee the bones and sculls so
well as | did; Mr Foster went closer to the filamn | did on my second visit; | will
not swear that he did not remain ten minutes atitagon my first visit, | examined
them very minutely, and | judged from the sizesttef heads and sculls as to their
being children or adults; | left from forty to fiftolacks at my station when | went to
the Big River; | think there were more, but | mafedy say from forty to fifty; |
cannot swear that the forty or fifty | left are ioing in any other part of the Colony,
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but | am quite sure they are not; | had a convensatith Mr Cormick at Mr Eaton's
station relative to the murder; Parry was there,lldid not like to speak directly to
him; Mr Cormick was begging me not to report isploke to Parry of the matter about
twenty minutes after, when Mr Cormick had left;dad he was sorry for it; | do not
exactly know what Myall means, but | believe itle name of some wood; | do not
not [sic] know that the term Myall Black means aasge ferocious black.

By the Court. - It was distinctly to be seent tiee remains were those of blacks; the
flesh in many parts remained on the bodies.

By the Attorney General. - | believe those blabk#nged tot hat particular district;
Davy's brother who was named Billy, and came tostagion after the murder; | do
not think from the general habits of the blacksit tihey would be allowed to go into
another district.

By the Court. - The basket of things | found event likely to be left by them, of
their own accord; | also saw several other basketshad been left by them at their
camp; they all contained the articles generallydused carried by the blacks; | have
always understood they worshipped the crystal stoamed | have seen a great many
with them; | have got some of those left myseklfido found a Scotch cap, which an
old man named Joey wore; it was a good cap, andéad given to him by a white
man; when they were at my place, | used to givetvitad | could spare, and they
went out every morning hunting, and returned ahtwgith opossums, and other food
enough to keep them; | found no food at the camp.

Mr E. Day, Police Magistrate, at Muscle-Brookyg nearly the same testimony as
on the former trial, and added: | took Andersonarnahy protection, in consequence
of the important information he had given me, aigdldeing in an unprotected state.
In the course of the examination, or rather atclbse of the examination, and just as
Kilmaister was leaving the room, | said that | vmagre surprised at Kilmaister than at
any of the others on account of his great intimaay them, when he turned round
and said, “'If you knew what they threatened totdome, you would not be
surprised.” | did not make any further remarkreg time; | did not state this on my
former examination, but when the Chief Justice sasming up, | recollected the
circumstances, and told the Attorney General af the time.

The Court keeper was called on to produce theedbdound at the fire which had
been in his custody since the last trial.

George Anderson, assigned to Mr Dangar, andelepir at the Myall Creek
Station, and John Bates, an assigned servant tdDigit, of Richmond, were
examined, and the former underwent a tedious anglstdact cross-examination, but
did not waver from the evidence he gave on the éorimal.

Dr Robertson, colonial surgeon, examined the ®gm®duced, and pronounced
them to be human bones; the rib bones, appardmtydf a boy six or seven years
old; the teeth were also human, but although thess a great difference in the
formation of the bones of white and black peopke,cbuld not undertake to swear
that they were the bones of black persons.

Robert Sexton sworn (this witness was not exathioe the former trial), | am
assigned to Dr Newton, and was at the station me Jast, when a party of horsemen
came to the station; my master was not at homg; leze all mounted, and | knew
Johnstone, Hawkins, Russell, Oates, Kilmaister, anmdan named Lamb, who | do
not see before the Court; they asked John Batibe iblacks were there, and he said
no; they remained a few minutes, and rode off,rgaythey were going to Mr Hall's
station, which is eight miles distant; this happkoa the Saturday, and on Sunday Mr
Foster came home and brought some blacks with lrnafter they had stopped half
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an hour or an hour, they went away again; Mr Fastlel them to go away, because
the party were out looking for them; on the Mondagrning following, the same
party, with two others, came to the station; thayegme a black gin, and said | was to
take care of her until some one called for her;aherseer (Mr Foster) would not let
me keep her, and they took her away and went @vértDight's station; Hawkins
asked if the blacks were there, and when told eosdid it was a bad job they were
not, and that they were driven away in order thal/tshould not be caught; a few
days after, when | went up to Mr Hobb's statiompltl Kilmaister it was a bad job
about the blacks, and he said yes, but he waghtl r

Charles Reid, a ticket-of-leave man, gave ewdein the same purport as on the
former trial, and added; | saw the place wherentveder was alleged to have been
committed, and saw bodies and heads lying about| imalked away as quick as |
could; Kilmaister appeared very angry when | sptikénim about it; the blacks are
generally treacherous, but this tribe was partitylpeaceable, and had been about
Mr Wiseman's and Mr Mclntyre's stations for someseti

By the Court. - This tribe was backwards andvéods from one station to another,
and they had the name of being always in the distind very peaceable; a month or
two before this happened, | saw them at Mr Mclingysgation.

The Attorney General proposed to call Mr Hobbssmeak as to Anderson's
character, which had been impeached by the Cotmséie defence; but His Honor
said it would be open for the Attorney General to b at a future stage of the
proceedings.

Mr Foster re-called by the Court. - It had rairebout the time of the murder; |
think it rained on the Saturday | reached Mr Dalsgstation, but | don't think we had
any rain on the Sunday.

Mr Hobbs re-called by the Court. - | believetttribe of blacks to have been about
Mr Mcintyre's station seven or eight months; it tnbave been known that | was
going to the Big River, ten or twelve days beforgdrted, because | was collecting
the cattle for that purpose, and | said that as s=ol could get one herd in, | should
go.

This was the case for the prosecution.

Mr a'Becket contended that there was no evidericihe murder of Charley, to
which the jury must confine themselves, nor waseheny thing amounting to
probability to put to the jury; for although he dibt pretend to deny that
circumstantial evidence was sufficient to estabtiabe, as it was not always possible
to get direct evidence; yet there must be someghibty in the circumstances, which
should be connected, and corroborated by the diftdacts. In this case the evidence
was so loose and vague, as regarded the murddrasle@, (and that was the offence
charged against the prisoners,) that it could eqtunt to the jury. The first point to be
determined, was whether Charley had been killed,valmat evidence was there that
he was not now alive. It was distinctly laid dotw Lord Hale, that no conviction
should take place, unless the body was found, dh@testimony of an eye witness to
the commission of the crime; and a very remarkabke was reported in the books,
which proved the extreme caution necessary in oétérg a case of murder. A
sailor was heard to say that he would kill his eaptand asked one of his brother
seamen to assist him, which he refused to do;annight, the sailor who had been
asked to assist, heard a noise, and on going dg desaw the other sailor throw the
captain overboard, but at the same time there walle4 of wood lying on the spot
where the captain was, and the deck and the sagllothes were covered with blood.
The man was convicted upon this evidence, and ¢éxecalthough the body was not
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found. But here there was a conclusive hypothekes;jury were satisfied that the
captain had been murdered before the body was thrmwerboard, otherwise the
authorities quoted would have entitled him to aguéital; but that case was not like
the case quoted on the trial, which was that diila .cwhich was thrown into the sea
by its parents, and because it might have beetedidy the flow of the tide, and have
been picked up, or otherwise saved, the parentg wequitted; and he (Mr a'B.)
contended that the present was a much strongertbasethat, where the alleged
murdered person was a savage roving amongst higeratls and dales, and who
might not be seen by any human being except histab for years. He contended
that proof of the corpus delicti was essentiatauld not be disregarded; it was the
very substance and essence of the offence, andwriiuch proof (and none had been
given in the present case) there could not be @ fcasthe jury. If the jury had any
doubt of the murder of Charley, except that of ten Anderson, who, although he
saw him at the hut, did not see him go away withghrty. He would quote another
equally strong case, which showed the great cawtibich ought to be exercised
before a conviction for murder took place, and hick the law was clearly laid down
by Lord Hale, that no conviction should take placéess on view of the body, or the
evidence of an eye witness of the fact. It wasddse of a child, who was heard to
say ‘good uncle, don't kill me;" the child wasedily after missing, and the uncle
was called on to produce the child by a certain dewyterror he procured a child of
the same age, and greatly resembling the childimgisbut the imposture being
detected, he was put on his trial, convicted, amteted. Some time after, when the
child became of age, it appeared to claim someslaadd it then appeared that on
account of harsh treatment, the child had abscand#abn all these authorities, he
though the Court would pause before putting tojting a case (which was much less
supported than those he had quoted,) upon theiplerihat the mere abstract fact of
the coincidence of an hypothesis could be arrivted\Bw, in this case, he contended
that not one only, but many reasonable hypotheselsl e arrived at. He would put
one case - This tribe might have gone, as wasdstee&ompany with the whites; had
been met and attacked by another body of blacld)edhin the way described; and
were these men, merely because they happened ito their company some time
before, to be put on their trial for murder? Hoeewvmany other and stronger cases
might be put, but he contended that as this waasa dependent merely on vague
circumstantial evidence, if any other case coulduygested, it must altogether fail.

Messrs Foster and Windeyer followed on the saide and exercised great
ingenuity in argument.

His Honor said that he was of opinion that thees a case to go to the jury, but he
should exercise great caution in putting it to thamd should pay due attention to the
argument of counsel.

Mr Henry Dangar was then called for the defenkle. gave Kilmaister an excellent
character, and stated that he would not believeefgmh on his oath, on account of
his being greatly addicted to telling lies, anda@gount of his general bad character.
Cross examined by the Attorney General - | never Aaderson take an oath, and |
would not believe him on account of his bad chamadie was under my immediate
superintendance [sic]; he was a shepherd and ligébus instruction, at least, | had
prayers every sabbath day at my house; he wasphette he was at prayers every
sabbath when | was there; | had occasion to taketbicourt; | made two charges
against him - one for absence from his station, andther for not removing his
hurdles; he got fifty lashes for each offence; theyh occurred at the same time; he
could not move his hurdle when he was absent; e ataourt once before, but |
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forget the circumstances; | don't mean to say ltheduld not believe a man on his
oath because he neglected his business; he wagetws at Patrick's Plains and | was
about three miles from the bench of magistratesHbbbs said he was a cleanly man,
but he could make no hand of him as a shephegrtélived a letter from Mr Hobbs a
few weeks after the murder happened; by the tinhad received Hobb's letter, |
heard that Mr Day had received orders to proceetl emguire into it; | did not
discredit Mr Hobb's statement that the blacks heenbkilled; sometimes letters are
six or seven weeks getting down; | might have biéeee or four weeks after the
murder | received Hobb's letter; | asked Mr Dayrée@ommend me in the proper
guarter, that | should get a substitute for Andersiohe had remained in my employ,
| should have had to send him to a distant stadod,| was fearful to do so; | was at
the station after Mr Day was there; | did not bediAnderson's story; Mr Hobbs told
me that he had seen twenty-eight bodies thered Indt altogether credit that there
were so many, because Mr Foster's story was diffeamd he did not see so many; |
enquired particularly of Mr Hobbs if the bodies wen the same state and numbers,
as they were when he had seen them; | don't retdlie stating numbers, but he said
in all other respects; another complaint againsiekson was about a cart; | did not
see that myself but depended on the evidence ofvarseer, named Ross, and | did
not make the complaint against him; | was suspefiged a public office, and | heard
no more about it.

The Attorney General. - Were you not dismissed fyomur situation?:

Mr Dangar. - | was suspended.

The Attorney General. - Were you not dismissedayl sir? you know what | mean.
Mr Dangar. - | was suspended.

The Attorney General. - Answer me without equivamat sir! Were you not
dismissed, and not suspended, as you want usievéel

Mr Dangar addressed the Court, to know whether Bs taound to answer that
guestion.

Mr Justice Burton replied that he was boundi®ager the question.

Mr Dangar (in continuation). - | was a surveybwdid not ask to be reinstated;
perhaps the Secretary of State might have giveersiithat | was not to be reinstated;
perhaps | received a public intimation; it is tentwelve years ago, and | don't
recollect the contents of a letter of so remotata;d was suspended.

His Honor Mr Burton - Mr Dangar, if you were ndismissed, you can have no
hesitation in stating so without equivocation.

Mr Dangar - A suspension was tantamount to mid&l. The Governor ordered
my suspension, and perhaps the Secretary of Sigté have ordered that | was not
to be reinstated; | would dismiss one of my servdnit shooting a black man; on my
oath | would; Mr Hobbs is not to remain in my segryihis time is expired.

Mr Justice Burton - When an answer is given tguastion, it is to be fully given
without reservation. Was that the only reasoni®tdaving your service.

Mr Dangar - No your Honor, and | was going todadhe has not given me
satisfaction in the case of my property; that & omly cause; | never did express any
dissatisfaction at Mr Hobb's conduct in this cdspressed my dissatisfaction at his
keeping me in town the other day; | never told mor any one else that | was
dissatisfied at his bringing this case forwardthis case had not happened, | would
have discharged him; | had an intention, six morge, of putting an end to his
agreement, but I did not state so to him; he has ath me two years; | believe his
term expired in October, and | gave him notice ctdDer; | don't know to 500 head
of cattle, how many | possess; | made up my mirdrsnths ago to discharge him; |
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communicated that determination to my own familyt bot to him; when | was going
up to my station the last time, | stated to Mr Dhgt | was well pleased with Mr
Hobbs; that was in September, a month before | dawe notice that | would
terminate his agreement; | did not tell Mr Day that Hobbs was a man of truth; |
said that Mr Hobbs was a respectable young man) aras very glad Mr Day had
found my station so regular; when Mr Hobbs agreedafyear, it was not imperative
on me to give him notice; if he had asked me, ushdave told him; | did not come
in contact with him in the second year as | didftret when | renewed his agreement;
| was about the Court this morning; some persahriod he was arrested, but | did not
know that he was to be arrested; | did not know there was a scarcity of jurymen,
and | swear | did not speak to any one, advising o come here to get on the jury; |
did not ask any one why he did not sit on the jumid not say to any one ~"why did
you not sit on the jury, and why did you refuseswear | did not use these words
before Mr Fisher, the Crown Solicitor, and Mr JostWillis; | do not defray the
expense of the defendants; | subscribed £5 in ttvetimof July or August to defend
my servant, who is a faithful one; it was simplychese Kilmaister was my servant
that | subscribed; | won't swear that | would navé subscribed if he had not been
my servant; | subscribed before | heard the pdatiswof this matter; | gave Mr Hobbs
notice two or three days after | got up to my statior may be the next day; | spoke
to Mr Ferris to-day; | said to him, “you have maueste back from the Hunter;" |
saw him going off by the steamboat, and | was $sggrat seeing him back so soon.
By Mr Foster - | considered it my duty to see myvaet defended; | was suspended
for purchasing a piece of ground from a granteeynep than the government
regulations admitted; it was a common practicdat time; my Surveyor General did
the same; there was another reason assigned fosuspension, which was the
misappropriation of land; that was not true, and wet right by the Surveyor General
at the time. That is the great moral offence | potted; the reason why | would not
believe Anderson on his oath, is his general hafditing.

By the Court. - Mr William Dunn was the granteewhom | spoke; the land was
selected at Invermein - 800 acres; this was antiaddl grant for meritorious
services; | bought the order for appropriationobefit was granted to him; | selected
the land with his concurrence, he did not selebinitself; | gave him five shillings an
acre for it; the misappropriation charged againstwas not that, but in measuring
some land for my brother; Mr Mclintyre did make anmdaint against me; the man,
Finney, who was tried for the murder of Mr McIntyreas an assigned servant to my
brother; it was at the Namoi River, in the samedtion as the Big River.

Mr T. S. Hall was called and gave Oates a clarac

Mr William Hobbs recalled. - | have been suptnmant [sic] to Mr Dangar at the
Big River; Anderson was under my immediate contralilthe time | was there,
except a few weeks when he was punished; | hagason to doubt his oath; from his
general character | should believe him on his daghwas as good a servant as ever |
met, and as good as Kilmaister in his station.

The case closed here.

Counsel on either side argued at some lengtbbpection in law, which, as the
points are to come on for the solemn decision efttinee judges, when they will be
fully argued, we have not given.

His Honor said that he would make a note ofdhgections, and reserve them for
the decision of the full Court.

At eleven o'clock His Honor commenced summing uefore he went into the
particular facts that had come before the Cousvidence, he wished to impress on
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the jury the situation that they and himself wetaced in, and he thought that by
imparting to them what was passing in his own mititere might be found a
consonance of feeling on the subject. There wadoubt but a great crime had been
committed, and the prisoners were charged withrftpgommitted it. They had been
told that opinions had been formed, and inferemras/n from what had appeared in
print, but the jury were, in the solemn situationwhich they were then placed,
between God, their country, and the prisoners, reggé from the community; and
they, as well as himself, were bound to hold théweseresponsible to God and their
country, and not to public opinion. The very foofrithe indictment, which stated the
crime to be against the peace of God and the Quienwed that they were equally
under the protection of God and the law, and thmumal before which should be
supported by solemnity, and its operations conduetih a rigid regard to the laws
of God, and the laws of the country. He knew hdeagant it was to have the good
will of friends, and of the public, but in the camsncious [sic] discharge of the duty
now imposed on them by the solemn oath they haehtadk administer justice, they
must discard all private feeling, and guard agaihstsemblance of being biased by
any consideration. There might have been perstwshad endeavoured to influence
the public mind on either side of the case; theyew®t however to be moved by the
opinions of either party, but to do their duty todsand their country, as they were
sworn to do so. Seven persons were charged withunder of a human creature, and
the circumstances of the case presented a feaafbbhlty which perhaps had rarely
been equalled; several persons had been tied &ygetid shot, and cut and burned, in
the most barbarous manner, and for one of thesdersjrthe prisoners now called to
answer. The information contained twenty countgywg the offence which had
been considered necessary by the crown offices,aagood deal of solid argument
had been addressed to him, from which he was diramgjined to think that it was
one and the same offence. The offence here wdsmedrto the murder of children
and the impression upon his mind then was, thaptbsecutor should be restricted to
evidence of the murder of Charley, on the principak a party should not be put on
his trial for two offences at the same time; andtheuld take on himself t direct them
that in the first instance they must apply theinds to the conclusion that Charley
alone; if they arrived at the conclusion that Cénarhad been killed and that the
prisoners were the parties implicated in the myrteey would find on the last five
counts, and they would be relieved from the comsitlen of the other counts but if
they did not find that fact, then they would appiheir minds to the other counts
which charged the murder of a black child unknoaumg he would reserve the point
taken by Counsel for the decision of the full Cosd that the prisoners might have
the benefit of their solemn decision. Before hedréhrough his notes in full, which
he should feel it his duty to do, he would selaathsparts of the evidence which
appeared to him to bear particularly on the casis tbnor then made lengthy
extracts from the evidence, contrasting the varioagoborative circumstances).
With respect to the evidence of the man Anderddmad been impeached strongly by
Mr Dangar, who from some frivolous cause had stétatd he would not beleive [sic]
him on his oath; but if it were allowed that menafed with some trifling
disobedience of orders or neglect, were to be iaciggged from giving evidence, he
was fearful that many crimes, and murders amonfgst mumber, would go
unpunished. However, they had heard Mr Hobb'sadter of Anderson, and they
had also heard Mr Dangar's reason for impeachiagtadit of Anderson; they had
heard circumstances relative to the misappropriatibland, and they had seen the
manner in which Mr Dangar had conducted himsethabox, and it was for them to
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judge whether Anderson's testimony had been immekotr whether Mr Dangar's
testimony had not rather been impeached by himskifall events, Mr Dangar had
shewed the bias of his mind; he had shewn thappirson had already been formed,
and that he came before the Court prejudiced hitndase, it was clear that a human
creature had been slain, and he hoped he neednpoéss on their minds that it
mattered not, in the sight of God or of the lawether that creature had a white or a
black skin; they were equally liable to the proi@etof the law, and he could not help
noticing (and he had waded through the evidendentbit if possible), that in this
case there had not been the shadow of provocatien §y the unfortunate blacks. If
the pecuniary interests of gentlemen required ttheit servants should go armed, it
ought to be impressed upon them that nothing bureere necessity would warrant
their using those arms against their fellow-cresgurand if the community ever
became so depraved, that lives of human creatdrss litle value, that it was to be
supposed that the blacks night be indiscriminakélgd, wherever they were seen,
then, he said, that it was no wonder that the Golshould be visited by the
displeasure, and heavy visitations of God. If agés had been committed by other
blacks down the river, this tribe had been repriesems peaceable; they were in
constant contact with the whites, and were peageaitamped for the night, when
they were led away to slaughter.

His Honor read through the whole of his notes] keft the case with the Jury, upon
his former exposition of the law.

The Jury retired at a quarter past one o'clanH, returned into Court at two o'clock,
when the foreman delivered a verdict of Not Gusiyverally as the names were called
by the clerk.

A Juror stated to the Court that the foreman hatle a mistake, and had not
delivered the verdict of the Jury, which was Guitty the first five counts - Not
Guilty on the other fifteen counts.

This verdict was recorded, and the prisonergwemanded.

The Court adjourned at two o'clock, until twelvel@tk on Friday.

See also Sydney Gazette, 1 December 1838; Sydney Herald, 3 December 1838. The
Sydney Gazette gave the longest account of the evidence and of the speeches of the
Attorney General, but the Australian gave a much better summary of the judge's summing up.
The Herald, which had acted disgracefully in attempting to influence the juries to acquit, gave
only a very short account of the actual trial.
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SYDNEY HERALD, 03/12/1838

Dowling C.J., Burton and Willis JJ, 30 November 883

THOMAS HOLDEN , convicted before Mr. Justice Burton, of the murdé his
wife; His Honor, after recapitulating the wholetb& circumstances of this case, said
that the prisoner's living at a distance of a maitel a half from any neighbour, had
prevented him from having the benefit of any eviewhich might have induced the
Jury to find him guilty of manslaughter only instieaf murder; had the prisoner not
have told so many different stories about the &atisn, and confessed himself to
what the Judge felt convinced was the truth, tleafthe prisoner) struck his wife in
consequence of some quarrel, he had no doubt tdetef the Jury would have been
different. These opinions he had laid before megther Judges, who concurred with
him that he would be justified in saving the prieos life, and he should therefore
order sentence of death to be recorded againstdnchhe would be transported to a
penal settlement for life.
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CJA, 4/325, 04/12/1838

SUICIDE. - A Mrs.BURTOFT, better known as¥IDOW BROWN, lately
residing at the corner of Park and Castlereagletstr@ut a period to her existence on
Saturday afternoon last, by throwing herself itite Harbour, near Lady Macquarie’s
Chair in the Domain, during a temporary fit of nerderangement. It appears that
the deceased attempted to cut her throat someagoein consequence of her not
being sure of the fidelity of her spouse, a mamngpenough to be her grandson. He
was bound some time ago to keep the peace towamdaththe Police Office, for
threatening to throw her down a well.

SYDNEY GAZETTE, 06/12/1838

Dowling C.J., Burton and Willis JJ, 5 December 1838

Before the Judge - In Banco.

The prisoners convicted of the murder of the Blaak&iverpool Plains were called
upon to shew cause why sentence of death shouldenoassed upon them.

Judge Burton said that the point reserved for thesicderation of the Court was,
whether the prisoners could be tried for separatelers on the same indictment.

Mr. a'Beckett would confine himself to that poibut he submitted to His Honor
that he might take any objections to the stateroé@edings at present.

His Honor said that the learned gentleman miake &iny objections which appeared
on the face of the record only.

The learned gentleman proceeded to take the sdojeetions as on the former
occasion, when the point was argued before a jifig Honor observed he had not
reserved that point for his brother judges, butveeld communicate it to them now.
His Honor having done so, said he had truly stitegoint to his brother judges, and
it was for them to state whether any objection ddod made.

The Chief Justice gave it as his opinion thas ttould not be allowed, it would
amount to an application for a new trial, and wouddy much shake the verdict of a
jury who returned that verdict after a mature cdesation of the whole of the
evidence. Mr. a'Beckett quoted a case to shewptveer of the Court to reprieve
before judgment, and lay the case before the Kig. Justice Willis said, that if the
Court were of opinion that it was at all necessfigy would always hear counsel's
arguments.

Mr. Justice Burton again stated that he had msemved this point for the
consideration of his brother judges, but he haeaaly communicated it, and if
necessary he would again advise with them; thergedaty of man was, after trying
to avoid error, to correct any previous error; Wete the present application allowed
it would shew too much laxity. The Court decidbd tase and the jury the fact, and
that decision of a point put to the jury was ung@tcmable.

Mr. a'Beckett was anxious to know what the pwias confined to; it was not argued
that there were two separate murders. His Horaiedtthat he should confine the
evidence to Charley, and thus the prisoners nove wenvicted of one crime, while
they had been defending themselves against ancithege.

His Honor Judge Burton stated the manner in whielnad put the case to the Jury.
The prisoners were at liberty to call any evidemgetheir defence when the
prosecutor's case was concluded, but they did vert propose any more than that
which was heard.
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Mr. a'Beckett said they had not given evidenceabse they thought the case
confined to Charley alone, or they might have pdoteat the parties said to be
unknown were in fact known, and the prosecutor meggut to his election.

Mr. Justice Burton said he had before statedopision that the objection as to
“election" was not tenable.

Mr. a'Beckett urged that the prisoners were aifyuput to their election, and
confined their defence to the case of Charley.

Judge Burton said the only point for the consitlen of the Court was whether the
prisoners were properly convicted having been dtguiof one charge and found
guilty on another in the same indictment.

Mr. Justice Willis read the law of the case, amloserved that this was one
transaction, and the law being thus laid down wealde time.

Mr. a'Beckett said that in that case the prissmaight be tried 100 times for as
many persons unknown, and not in any one case thm@vbenefit of an ““autrefois
acquit."

Mr. Justice Willis said that if the prisoners hiaélen tried for the murder of one
black and acquitted, and afterwards tried for thely number said to have been
killed, they would of course be again acquittednagnan can be tried twice for the
same offence.

Mr. a'Beckett said he was now shut out from ajealon which he should have
made at the trial if he had thought the evidencs twae applied generally.

Mr. Justice Burton said that the counsel for phisoners took each their turn to
address the Jury on this point.

His Honor the Chief Justice said that the consitlen of the Court must be confined
to the point reserved.

Mr. a'Beckett gave up this point, but submittieat the indictment was not sufficient
to go to the Jury.

His Honor the Chief Justice said the prisoneisd dleeady had the full benefit of that
objection. It had been solemnly discussed andldeci

His Honor Judge Burton having ordered silenceb& observed proceeded to
pronounce sentence: -- Prisoners at the bar, yoe heen found guilty of the crime
of murder by a jury of your countrymen. A pointsm@eserved for consideration in
your favor; by abandoning that point your counsavéhconfirmed the impressions
which already existed in the minds of the Courbu¥have all been sent to this colony
for some crime committed at home; you have all jasir liberty for some cause or
other, though some of you have since regainedlitherty by service; you are well
acquainted with the law which says, that whoevegudty of murder shall suffer
death. This law is no conventional law, no commuole of life formed for human
purposes; it is founded on the law of God, whicks\aid down of old - “"Whoso
sheddeth man's blood, by man shall his blood bé.’shéNo human legislature could
dare to depart from a law originating in the Deihich has existed in its full force
since the days of Adam. The atrocious circumstwtending the crime of which
you have been found guilty, must have convincedlgag ere this of the result which
must soon follow the conviction. This is not aead that description which has so
indelibly stained the annals of this colony; themas here no drunken brawl, when the
blood of the murderer and the exciting poison nadgiogether on the ground. There
was here no provocation; no cause for anger. M&men, children, even babes
hanging at their mothers' breasts, not less thaml@@ether of these unfortunate
defenceless blacks, who were quietly reposing bair tevening fire, believing
themselves safe in the friendship of one of youevgaiddenly surrounded by a party
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of horsemen, and when shewing their full relianoetle former professions of that
man they rushing to his hut for protection, in tlinope for safety into the net which
had been prepared for them. In the midst of thees and groans, and sighs and
tears, they are bound by a cord and led to slaughthese remarks are not made to
add to the pain which you must now experience, ey made for the benefit of
standers by. | sincerely hope that the grace ad @ay reach and penetrate the
hardened hearts that could surround a funeralighéed by themselves, and gloat on
the tortures and sufferings of so many of theilofelbeings. Great pains had been
taken by you, or by some one deeply interestetierconcealment of your crimes, to
remove every vestage [sic] which might tend torclgathe mystery of their fate. But
Heaven was cognizant of the crime, and sent iestaty witnesses. The day before
the murder was committed a shower of rain fallgl e ground so softened received
the tracks made by you on your road to the scenglanfghter. The birds of prey
darkened the clouds over the spot, and who wouldeattracted by such a sight; a
man would seek whether it were an ox or an asgliatenticed the ravenous hordes.
From Dr. Newton's to Mr. Dangar's, and from Mr. Dars to the fatal spot were
found your guilty tracks, thus affording the stresgcorroboration to the evidence
against you. This crime, again, has not been cd@ehiwithout the greatest
consideration and premeditation; all the plans weeefully laid; days before you
were seen, some 8 or 9 of you, at some distanaa fr. Dangar's preparing
yourslves [sic] for the guilty consummation of yquurpose. On the Saturday you
went to Dr. Newton's; what was your errand? seeé&imgthe unfortunate blacks; and
on the Sabbath, that day which should be hallowgdalh, you perform this
incomparable act of cruelty as if to make the deedbly atrocious. You know the
English laws, and there must have been some maange, some hidden hope that
your crime would be concealed by parties interesied urged you on. You have
flattered yourselves vainly; and | hope that ifrthee any parties who were interested
in its concealment, they will be discovered, foe taw holds the life of the black as
dear as that of the white. In doing my duty asdye, | have my feelings as a man,
and | do, in sincerely commisserating your unfostenstate, hope that no other
motive than that set forth in the information haduced you to the crime. | do trust
that it was the ““being seduced by the devil, aodhaving the fear of God before
your eyes" alone that urged you on, and that yoee h#t been induced by the
persuasions of others; for, if it be so, it will beought to light, and they will receive
their meed of punishment. At the distance you vpdseed, 15 miles from any police
station, any interference or protection by law wesdered unavailable to you, and
perhaps it was a great misfortune for you to belaoed. Whatever private feelings
may exist, | must not allow them to interfere witie stern duty imposed upon me by
law - and that is to award the sentence due to gdore, which is - that each and
every of you be taken from this place to whence game, and from there to a place
of public execution to be hanged by the neck wa are dead, and may God have
mercy on your souls.[*]

(Time will not admit of our giving more than therégoing brief outline of Judge
Burton's speech on passing sentence, during theedelof which the judge was
deeply affected - to tears. His Honor was listeteedith the deepest attention by a
crowded court; and we trust that the remarks wkethfrom the Bench will have the
effect they were intended to produce on the aueierad showing them that the black
man, like the white man, has a soul to be savetl {fzat any outrage on the former by
the latter, will be as soon avenged, as would bewsrage on the white man by the
black savage.)
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The plans for retrying the other Myall Creek defendants came to nothing. The Sydney Herald,
7 December 1838, reported that ““John Blake, James Lamb, George Palliser, and Charles
Toulouse having been placed at the bar, the Attorney General moved that their trials be
postponed until next session. The affidavit of Mr. William Hobbs stated that a black boy,
named Davy, told him that he stood behind a tree and saw the prisoners and others murder
the blacks — that Davy is nineteen years of age, can speak English, and, in the opinion of Mr.
Hobbs, might be sufficiently instructed so as to become a competent witness. The affidavit of
the Crown Solicitor stated that it appeared by the depositions that Davy was a necessary and
material witness for the prosecution. The learned Attorney-General alluded to several cases
in which this course had been pursued. Postponement of trial ordered.” See also Australian,
6 December 1838; Sydney Gazette, 6 December 1838. The Sydney Gazette noted that
Davey would be instructed in the nature of an oath in the meantime. According to Roger
Millis (Waterloo Creek: The Australia Day Massacre of 1838, George Gipps and the British
Conquest of New South Wales, McPhee Gribble, Ringwood, 606-608), the supposed failure
of the attempts to instruct Davey were used as an excuse to drop the prosecutions against
these four. The public hostility to the execution of the seven Myall Creek murderers had
pressured the government to let the others free. See R. v. Lamb, Toulouse and Palliser, 1839.

[*]Governor Gipps reported this to Lord Glenelg @8 and 20 December 1838:
Historical Records of Australia, Series 1, Vol. I90f, and 705f. In the latter, Gipps
told him that he had omitted Robert Scott from thagistracy as a result of his
advocacy of the murderers' cause. On 8 Januar9, I8pps told Glenelg that the
gaoler, Mr Keck, had reported that all of the hahgeen had confessed their guilt: p.
739. For the British government's views of the lossbetween Europeans and the
Aborigines, see Glenelg to Gipps, 21 December 1888, 706.
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AUSTRALIAN, 06/12/1838

Dowling C.J., Burton and Willis JJ, 5 December 1838

WEDNESDAY - The three Judges took their seats.

On the Judges taking their seats, Kilmaister ared dther prisoners convicted of
murder, were put to the bar.

The Attorney General prayed the judgment ofGbert thereon.

Mr a'Beckett rose and stated that he believeddsecalled on to move in arrest of
judgment; and as he was not in Court at the timeotijections were reserved, begged
that His Honor Mr Justice Burton would state wie teal objections reserved for the
decision of the Court were.

His Honor said that the objection taken wast tthee prisoners having been
acquitted on one set of counts, for the murder barey, they were improperly
convicted on the other counts for the murder oaalkbunknown.

Mr a'Beckett said that he would confine himgelthat point, but he conceived that
he could take other objections to the record atiedw.

Mr Justice Burton said, that he could take dimes to the record, but he must
confine himself entirely to the points connectedhwhe record. His Honor added
that he had fully explained to his brother Judgies,nature of the objections taken on
the trial, which he had reserved.

The Chief Justice said that he was of opiniat thwas too late now to moot that
point, as the question had, in point of fact, bgetto a jury who had determined it by
their verdict, which could not now be questioned.

Mr a'Beckett contended that if the verdict oday was clearly contrary to the
evidence, it was open for counsel to go into thainfpin motion for arrest of
judgment.

His Honor Mr Justice Burton said that there wathing in point, either of law or
conscience, which would justify a reversal of tleedict, even if it was competent to
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do so; he would, however, take opportunity of farttadvising with his brother
Judges on the circumstances of the trial, on whilhad been in some doubt, for he
conceived it to be a most important duty for a &yddter endeavouring not to err, to
correct error when it was discovered. It would dteended with very injurious
consequences, if the solemn verdict of a Jury Wewed to be impeached, after that
verdict had been determined on the full developnieiti of the facts, and the
statement of the law by the Judge.

Mr a'Beckett wished to know if he was expecteddnfine himself to the point as
explained by His Honor Mr Justice Burton.

Mr Justice Burton said that the point to whicln &Beckett would confine himself
was, the murder of two distinct individuals, at temne time, being charged in the
same indictment, and the prisoners being acquitedne, whether they could be
convicted of the other.

Mr a'Beckett said that he had no doubt but that or more felonies could be
charged in the same indictment, and if he was oedfto that point he would not take
up the time of the Court.

After a lengthy argument, in which Mr a'Beckieitd to open the objection on the
demurrer, in which he was stopped by the Courtthas point had already been
argued and decided by the Court, proclamation wdsred to be made, and His
Honor Mr Justice Burton having put on the black,aguressed the prisoners:--

The prisoners had been found guilty on an infdrom charging them with murder,
a point had been reserved for the consideratioth®ffull Court, and although the
mind of the Judge did vary on that point, they haev had the benefit of its being
argued by Counsel and decided by the Judges. He df the Land was that
whosoever was guilty of murder should suffer deatid this was not a mere law of
human convenience or human direction which was &dioand could be rejected at
pleasure, but the law of God, delivered by him wtiesre were few human beings on
the face of the earth, and was not addressedew &t to all nations. The law given
was imperative, and could not be altered. ~Whsiseddeth man's blood, by man
shall his blood be shed."” He, (Mr Justice Burtdolibted whether it was possible for
any human legislature to vary from this law given@®od himself to the children of
men, nor was it just that it should be altered.e Tlcumstances of this murder were
marked with singular atrocity, and he was persudbatthe prisoners, long ago, must
have anticipated such a result to their trialwdls not a case of the murder of a single
individual - it was not a case of death ensuingnfnrdolence committed in a drunken
quarrel, many of which had been been [sic] trigd 8essions, when it appeared that
blood had flowed, and intermixed with the damnifgudr. This was not a case
where any provocation had been given, which migivelbeen pleaded in excuse for
the deed - this was not a case where the properlives of individuals had been
attacked, and force had been resorted to, to téeehttack - the murder was not
confined to one man, but extended to many, inclydmen, women, children, and
babies hanging at their mothers breasts, in numbeftess than thirty human souls,
slaughtered in cool blood. This massacre was cdieinupon a poor defenceless
tribe of blacks, dragged away from their fires dtichh they were seated, resting
secure in the protection of one of the prisonemssugpecting harm, they were
surrounded by a body of horsemen, twelve or thirteenumber, from whom they
fled to the hut, which proved the mesh of destarcti In that hut, the prisoners,
unmoved by the tears, groans, and sighs, boundwigmtords, fathers, mothers, and
children, indiscriminately, and carried them awayatshort distance, when the scene
of slaughter commenced, and stopped not, untilwaie extirminated, with the
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exception of one woman. His Honor did not mentio@se circumstances to add to
the agony of that moment, but to pourtray [sicfttose standing around the horrors
which attended this merciless proceeding, in ordepossible, to avert similar
consequences hereafter. He could not hope to,rbatlne hoped that others would
reach, that the grace of God would reach the hedrtsien who could, without
remorse, sacrifice fathers, mothers, and infant®ne swoop, without any cause for
excitement. It appeared that extraordinary paats heen taken y the prisoners, or by
some persons deeply interested in the concealnfettiea crime, to prevent the
murder from coming to light; but it had pleased Adhty God to conduct a person to
that heap of human remains, to be a witness o$tkee, before the heap was taken
away bit by bit, as it evidently had been, to remevery vestage [sic] of the murder.
The crime was, however, committed in the sight otiGand the blood of the victims
cried for vengeance: the carrion was so far expasdd invite flocks of birds of prey,
and the traveller would naturally leave his patig go to see if his ox or his ass had
fallen there; moreover, it pleased God to cause t@ifall, as it were to raise up
evidence of this deed; the tracks of the horsemsm lad the blacks, and those of the
naked feet of the blacks, were visible from Mr Dar'g huts, from whence they were
taken, to the spot where the bodies were found;itands observed that no marks of
naked feet were seen leading from the scene ofjlsiay which corroborated the
confession made by one of them to the witness, /l@sdence was also thus
supported, that not one of them escaped, excepidnean who was saved: no, not
one. The crime was conceived, and not suddenlguged whilst imaginative injuries
acted on his mind. It was premiditated, and cqddyined, as appeared by their being
seen some time before it was perpetrated, atiarstarther down the river preparing
straps, and burnishing their swords; they had ddhe Saturday previous at Newton's
station, avowedly seeking the blacks, and on thed&u evening they came on them,
thus closing a hallowed day by the perpetratiomofder, thus doubly offending their
God, by selecting His holy day for the commissidrihis unheard of barbarity. He
(Mr Justice Burton) could not conceive that thewldohave so far forgotten all
Christian feeling, if they had not flattered thefass that there were many who
would exert themselves to conceal their crime, tnad they would be protected by
them - if they had not flattered themselves thatenwould be found to bring it to
light. But for the sake of those who stood roumel,wished to clearly explain what
the law of the country was, and what the judgesldvdo when called on to perform
their duty. The law and the judges went hand mdhand in no case in which the life
of a human being was taken, whether black or whiteuld the judges scruple to
carry the law into effect. In doing his duty apidge, he could not avoid expressing
his feelings as a man, and he did seriously hopethiey were instigated solely by
their own feelings in the commission of this crimke sincerely hoped they had not
been led on to the commission of it by the inst@gabf others; if that was the case,
he hoped the parties would be brought to light, ealted to answer for the part they
had taken. He believed that all the prisonersdraginally been transported and sent
to a station, 150 miles away from any religiougrinstion - to where the ordinances
of religion were never observed, if they were etl@ught of -- and where they could
give way to their uncontrolled feelings. He grgatkeplored this; but he could not
suffer his feelings to interfere with his publictduand that duty forced him now to
pass the sentence of the law on them.

His Honor passed the sentence of Death on thengiispwho were removed from the
bar.
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See also Sydney Herald, 7 December 1838; and seenentary in Australian, 6
December 1838. This was also recorded in Burtone®of Criminal Cases, vol. 39,
State Records of New South Wales, 2/2439, p. lif@lg stating that the point of
law was disallowed, and the sentences of deatlegass

Decisions of the Superior Courts of New South Wal&88-1899; Published by the
Division of Law Macquarie University

SYDNEY HERALD, 07/12/1838

Supreme Court of New South Wales

Dowling C.J., Burton and Willis JJ, 5 December 1838

FRANK, an Aboriginal black, charged with the murder ofeoof his own tribe;
Mooney Mooney charged with killing sheep at Portlliph and NANNY MOON
charged with murder at the same place. In conseguef the absence of witnesses
these cases were remanded to next term, and the @articularly impressed upon
the Crown Officers, the necessity of using evergrgy to provide interpreters in
order that there may be no failure of justice frimat cause. See also Australian, 6
December 1838.

[*]The trials did not take place. See Sydney Her&ll May 1839.
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CJA, 4/327,11/12/1838

INQUEST. - On Thursday last, at tBeinch of GrapesKing-street, on the body of
DAVID BOURKE, an old man who had formerly been scourger, on balaed
Phoenixhulk, who died in the General Hospital. The oldnnneas a great friend to
the retailers of rum, and by his intemperance tiger® doubt but his death has been
accelerated. After hearing the evidence, the &ame to the conclusion that the
deceased died from the effects of hard drinking, r@&turned a verdict accordingly.

An inquest was held on Monday last, before MAYWARD , in the district of
Parramatta, on the body of a man nark&EGAN, a lime-burner, who it appears
met his death from a violent blow he received anhead, in a quarrel with another
lime-burner, with whom he was at work, and who lhasn committed to take his trial
on a charge of manslaughter. These lime-burnetsshell-gatherers have long been
complained of as a complete nuisance; they conapfiarently with impunity, every
kind of depredation on persons and property, néerevthey think proper to locate.

CJA, 4/328, 14/12/1838
To The Editor of the Commercial Journal.
SIR, - Several complaints are loud, busy, and urgerthis district, relative to the
holding inquests on individuals who have come tatural death, in consequence of
the prevailing catarrh or influenza; where the iparthave been ill for some time,
together with the extensive surgical survey or améation of the bodies — this
complaint embracing certain improper motives folindoso, on the part of the
Coroner, conjointly with the usually attendant-Saaqg.

It is to be hoped, that, for the credit of thartes, the above rumours may be
explained.

J.W.FULTON

Penrith, 18 Dec., 1838.

CJA, 4/330, 21/12/1838
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EXECUTION. Yesterday morningWILLIAM PRICE , for the murder of one
DUNN of Parramatta, andlOHN FINN, for the murder odOHN WAREHAM on
the Bathurst Road, were led to the place of exenudt about nine o’clock. The
former was attended by the Rev. Mes&®OPER andMATTHEWS , and the latter
by the Rev. MrMURPHY. No sooner had they arrived in the gallows yard, whe
Price, who was an old man, upwards of 60 yearsggef emarched with the greatest
coolness and indifference to his fate, and wouldrete have ascended the gallows,
but for the detention by laying hold of his arm, twye of the clergymen who was
attending him in his last awful moments. The watrngas then read to him, but he
appeared quite heedless of its contents. To that gurprise of Finn, who was
pinioned, and standing by the side of the otherdenar, a reprieve was read to him,
which announcement heard by culprits generally withch emotion seemed to have
little if any effect on him. He was then removedm the death scene; but Price was
conducted to the scaffold on which he still appedcebe asleep to the awful eternity
he was about to be launched into; and while theggileen were exhorting him to
think of the future in a proper spirit, he compé&dnthat the knot of the rope was not
properly fixed, and the hangman came and adjustex his satisfaction. When the
cap was drawn over his face, he told the executitmmind what he was about, or he
should be smothered, (or words to that effect,) emtkavoured to lift up the cap from
his eyes, and was in the very act of doing so wherdrop fell. While the rope was
being placed around his neck, he repeatedly asieeéxecutioner what had become
of Finn, and appeared very angry that he was nmidht to the scaffold with him.
He was only quieted by his being told that he wasing.

CJA, 4/331, 25/12/1838

INQUESTS. - Aninquest was held a few days agMbyC. SIMS, at the residence
of the Chief Constable, on the body®\RAH SIMPSON, a free married woman,
who it appeared died from the effects of enfluenaying been eleven days
previously ill, at the house of the said Chief Gah$, and finally burst a blood
vessel from the severity of the cough. Verdictddby the visitation of God.

Another inquest was held on the bodyTéfOMAS PAMPHLET aliasJAMES
GROOM, who died at the house ®dHOMAS JAMES, bucket-maker of Penrith, a
very old man, having been six weeks previouslyoillywhich the Chief Constable had
been acquainted by the said Thomas James, in tegges be informed who was to
bury the patient in the case of death. Verdi@ddiy the visitation of God.

We unhesitatingly pronounce both of the abovei@sis unnecessary and improper,
as well might inquests be concurred on all wholgi¢he prevailing catarrh. We say
improper and unnecessary, inasmuch as it leavesoaapen for intrusion into the
privacy of my family when the hand of providences s&ricken. The expiration of the
body of your wife or daughter to the inspection afbody of Jurors, however
respectable, merely because death ensues fronvailmg disease is preposterous!!!
The law in defining the duties of a Coroner, coedéirthe convention of his ingests to
such cases where the party camean unnatural or violent deatim which instances,
notice is to be given to the Coronerthg inhabitants of the placeQuere — was such
notice given or enquiry sought in the cases allué@Certainly and distinctly not!!
Besides, the convention of such unnecessary inguashumber of individuals are
drawn from their occupations. The Treasury is gadrwith the expense of an
attendant Surgeon, £2, and Coroner’'s feasd in many cases the feelings of the
diseased’s (sic) relatives are liable to be injused outraged. If the Coroner of
Sydney had adopted such a line of procedure, duhegdevastation of the late
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Epidemic, boththat officer and the Surgeon’s attendameeuld have gleaned a
tolerable harvest | trow. It would have been avemient mode of acquiring a little
loose cash.

CJA, 4/332, 28/12/1838.

INQUEST. - On Saturday afternoon last, at theéiimg Gun” Cumberland —street,
on the body of a child nam¢dOHN T] TEMPLETON , about five years of age, the
son of a shoemaker. It appeared that the childolead in company with a number of
aboriginals and had been induced to partake of swintkeir intoxicating beverage
commonly called Bull. On the night of Friday lase child was heard to groan
several times, and his father found him in a fit,which he shortly afterwards
expired. Verdict, died from the effects of a gpimus compound, commonly called
Bull, being ignorant of its qualities.

INQUEST. - On Wednesday afternoon, at the “RumdRaon,” Queen’s Wharf, on
the body ofTHOMAS [or JOHN] SIMPSON, an aged man, who has for some time
acted as a baggage porter at the Queen’s Whaappkared in evidence that deceased
had acted in the above capacity for a number ofsyeed was a notorious drunkard;
that on Monday evening he was taken ill at the ilagrplace at Queen’s Wharf, when
Dr. JEFFREYS was sent for, but before he arrived the unhappy mas no more.
Verdict, died by the visitation of God, accelerabgdhabits of drunkenness. We have
to lament that a body should be exposed from Morafggrnoon until Wednesday
afternoon, exposed to the rays of the summer sanndisance, and a disgrace to
individuals who ought to attend to their duty — @hivould remove such nuisances.
MANSLAUGHTER. - A man namedHOMAS HAYNES was forwarded to the
Sydney gaol yesterday, from Parramatta, on a comnarrant, which charged him
with manslaughter.



